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validity-Bihar Mca Act, 1947, s. 2.5(1)(C~-Constitution of
India, Arts. 19(1)(f), (g) and 19(5) & (6).

HEADNOTE

The Secretary of the Government of Bihar in the Revenue
Departnment issued a notice to the petitioner conpany who
were the | essees of mining | ease, charging it with violation
of ss. 10, 12 and 14 O the Bihar Mca Act, 1947,  and
calling upon it to show cause why action should not be taken
to cancel its licence which was being i ssued from year to
year for mining Mca. The conpany asked for particulars of
the alleged violation of the provisions of the Act from the
Government whi ch was furnished. The company sent-a witten
representation to the Government denying the  allegations.
After two years of the said representation, the  Governnent
i ssued a notification cancelling the
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petitioner conpany’'s |icence under the provisions of S.
25(1)(c) O the Act.

The conpany noved the Suprene Court wunder Art. 32 O
the Constitution for the issue of a wit of certiorari to
guash the sai d order of the Governnent of Bi har
cancelling the licence and for the issue of wit of mandanus
directing themto forbear fromgiving effect to the said
order of cancellation, on ground inter alia that the
Government acted illegally and with mala fides and infringed
the fundanmental rights of the petitioner under Art. 19(1),
sub-cls. (f) and (g) of the Constitution and that the
provision of S. 25(1)(c) of the Bihar Mca Act, 1947,
operate as an unreasonable restriction on the said right,
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and even if the said section did not infringe its
f undanent al rights, the order of the CGover nirent in
cancelling the lease wthout affording it a reasonable
opportunity to show cause within the neaning of the second
proviso to that section, infringed its fundanental rights.
Held, that the provisions of S. 25(1)(c) of the Bihar Mca
Act, does not inpose an unreasonable restriction on the
fundanental rights under Art. 19(1)(f) & (g) of t he
Constitution.

The restrictions which a State is authorised to inpose under
cls. (5 & (6) of Art. 19 of the Constitution, in the
interest of the general public over the fundamental rights
of a citizen under sub-cls. (f) & (g) of clause (1) of Art.
19 nmust be reasonable and nust not depend upon the nere
uncontrol | ed discretionof the executive.

It is the duty of this Court to decide having regard to the
concept and principle of reasonabl eness which is correctly
laid down in The State of Madras v. V. G Row, whether a
particular Statute satisfied the objective test of "
reasonabl eness. "

The statutory conditions of the Bihar Mca Act, subject to
which the licence is given are, obviously, reasonable and
necessary for regulating the mning industry- The power to

cancel the licence which is conferred on the Governnent
under S. 25 OF the /said Act is only to achieve the object of
the Act, i.e., to enforce provisions which have been enacted

inthe interest of the public, and that power is exercisable
on the basis of objective tests and in accordance with the
principles of natural justice.
The general proposition that whenever discretionary power is
conferred on a State Governnent or the Union Governnment by
law, the said |law nust- necessarily operate as a reasonable
restriction on a fundanmental right, negatives the concept of
fundanental rights for the sinple reason that fundamental
ri ghts are guaranteed agai nst State action. Therefore, the
conferment of such a power on the State Governnent and not
upon a subordinate officer is only one of the considerations
that nmay enter into the judicial verdict on reasonabl eness
of a particular |law and the reasonabl eness of that |law falls
to be decided only on the cunulative effect  of the
ci rcunmst ances under whi ch such power is conferred.

611
The concept of reasonabl e opportunity is an elastic one
and is not susceptible of easy and precise definition. What
is reasonable opportunity under one set of circunstances
need not be reasonable under different circunstances. It is
the duty of the Court to ascertain in each case, having
regard to the overall picture before it, to come to a
concl usion whet her reasonable opportunity is given to a
person to " show cause
Tribunals or authorities who are entrusted wth quasi-
judicial functions are as nuch bound by the relevant
principles governing the " doctrine of bias as any ' ot her
judicial tribunal
In the instant case the Revenue M nister had personal bias
within the neaning of the decisions and he should not have
taken part in either initiating the enquiry or in cancelling
the licence. Neither the necessary conditions to enable the
CGovernment to take action under S. 25(1)(c) O the Act has
been established nor the State CGovernnent has afforded
reasonabl e opportunity to the petitioner within the neaning
of the second proviso to S. 25(1) O the Act.
State of Madras v. V. G Row, [1952] S.C R 597, foll owed.
Thakur Raghubir Singh v. Court of Wards, Ajner, [1953]
S.C. R 1049, held inapplicable.
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JUDGVENT:

ORIG NAL JURI SDICTION:.  Petition No. 159 of 1956.
Petition under Art. 32 of the Constitution of India for
enforcenent of Fundanental Rights.

N. C. Chatterjee and D. N. Mikherjee, for the petitioners.
Mahabir Prasad, Advocate-GCeneral for the State of Bihar
Baj rang Sahai and R C Prasad, for the respondents.

1959. Decenber 15. The Judgnent of the Court was delivered
by

SUBBA RAO J.-This petition under Art. 32 of the Constitution
is filed by the Mneral Developnent Limted against the
State of Bihar and another for the issue of a wit of
certiorari to quash the order of the Governnment of Bihar
dat ed Septenber 7, 1955, cancelling the petitioner’s licence
and for the issue of a wit of mandanmus directing them to
f or bear from giving effect” to the sai d or der of
cancel | at'i on.

One Raj a Bahadur Kamakshya Narain Singh (hereinafter called
the proprietor) was the proprietor of Rangarh and Seranpur
estates in the district of

612

Hazari bagh in the State of Bihar. On Decenber 29,1947, the
sai d propri et or execut ed a m ni ng | ease in
favour of the M neral Devel opnent Limited (herein- after

call ed the Company) for all ninerals in respect of 3,026
villages for a period of 999 years.” On or about January 3,
1951, the Deputy Conmm ssioner, Hazaribagh, granted the
Conpany a |licence bearing No. H. L. 261-H in form’' P
under s. 6 of the Bihar Mca Act, 1947 (hereinafter. called
the Act) for mining mica. The |licence was renewed from year
to year by the relevant authority and the last 'of the
renewal s expired on Decenber 31, 1954. The Secretary to the
CGovernment of Bihar in the Revenue Departnent issued a
notice dated March 7, 1953, to the Conpany charging it wth
violations of ss. 10, 12 and 14 of the Act and cal l'ing upon
it to show cause within 15 days of the receipt of the said
noti ce why action should not be taken to cancel the licence
i ssued in favour of the Conpany. By letter dated March 20,
1953, the Conpany requested the Secretary to the Government,
Revenue Departnent, Bihar, to furnish the Conpany wth
particulars of the alleged violations of the provisions  of
the Act. After a renminder was sent, +the Conpany was
furnished by the Government with the particulars by its
letter dated My 1, 1953. On or about May 17, 1953, the
Conpany sent a witten representation to the Government
denying the allegations nade against it and explaining how
the Conpany conplied with the provisions of the Act. After
this letter, no further correspondence passed between the
CGovernment and the Company. But on Septenber 7, 1955, i.e.
two years after the said representation, the Governnent
issued a notification cancelling the Conpany’s |icence No.
261-H of 1951. The result of this notification was that the
Conpany was prevented fromcarrying on the m ning operations
in large tracts of land it had taken on |ease fromthe said
proprietor.’
The Conpany in its petition has stated that it had invested
a large sum of about Rs. 16 |akhs to obtain the mning | ease
and spent a considerable sumin prospecting and devel oping
the mnes, that by the arbitrary act of the Government it
could not work the

613
m nes, that a |arge nunber of |abourers had been thrown out
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of enmploynment and that in the result it was being put to
heavy | oss. It has filed the present petition for the
reliefs nmentioned already for the reasons, anobng others,
that the Government acted illegally and with nala fldes and
infringed the fundanmental rights of the petitioner under
Art. 19(1), sub cls. (f) and (g) of the Constitution. The
first respondent to the petitionis the State of Bihar and
the second respondent is the Additional Secretary to the
CGovernment of Bihar in the Revenue Departnent. They filed a
counter denying the allegations made agai nst the Governnent
and particularly stated that they had acted wthin their
rights and cancelled the licence in strict conpliance wth
the provisions of the Act.

The argunents of M. Chatterjee, |earned Counsel for the
petitioner, nay be broadly fornul ated under the follow ng
four heads: (i) The Bihar Mca Act, 1947, as amended by the
Bi har M ca (Anendnment) Act, 1949, is ultra vires for want of
constitutional —competence; (ii) the provisions of -the Act
are repugnant to the provisions of the Central Act 53 of
1948, and, therefore, to the extent of such repugnancy the
former Act should yield to the latter Act, with the result
that the licensing provisions under the Act ceased to have
any legal effect; (iii) the petitioner has the fundanenta
rights wunder Art. 19(1)(f) and (g) of the Constitution to
acquire, hold and dispose of his property and to carry on
any occupation, trade or business in respect thereof, and
that the provisions of s. 25(1)(c) of the Act operate as an
unreasonable restriction on the said rights, and are
therefore wvoid; and (iv) even if the said section did not
infringe his fundanental rights, the order of the Governnent
in cancelling the |lease w thout affording him reasonable
opportunity to show cause within the neani ng of the second
proviso to that section infringed his fundanental right.

The first two contentions need not detain wus; for, the
petition may be disposed of on'the basis of the last two
cont enti ons.

614
The first question, therefore, is whether the provisions of
s. 25 of the Act infringe the fundamental rights of

the petitioner under sub-cls. (f) and (g) of Art. 19(1) of
the Constitution. The said provisions of the Constitution
read:

Article 19: (1) Al citizens shall have the right-

(f) to acquire, hold and di spose of property; and

(g) to practise any profession, or to. carry on any
occupation, trade or business."

Under sub-cls. (f) and (g) of Art. 19(1), every citizen has
the right to acquire, hold and di spose of property, and to
practise any profession, or to carry on any . occupation
trade or business. But «cls. (5 and (6) of Art. 19
authorize the State to make a |l aw inposing restrictions in
the interest of the general public, but the restrictions so
i nposed rmust be reasonable. The concept of reasonableness
has been <clearly explained by Patanjali Sastri, CJ., in
State of Madras v. V. G Row(1l) as under:

“ It is inportant in this context to bear in mnd that the
test of reasonabl eness, wherever prescribed, should be
applied to each individual statute inpugned, and no abstract
standard, or general pattern of reasonabl eness can be laid
down as applicable to all cases. The nature of the right
all eged to have been infringed, the underlying purpose of
the restrictions inposed, the extent and urgency of the evi
sought to be renedied thereby, the disproportion of the
i mposition, the prevailing conditions at the time, should
all enter into the judicial verdict."
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These observations, if we may say so with great ’'respect,
lay down the correct principle. It follows that it is the
duty of this Court to decide, having regard to the aforesaid
consi derations and such others, whether a particular statute
satisfies the objective test of " reasonableness ". Wile
not disputing the general principle, the | earned Counsel for
the petitioner strongly relied upon the decision of this
Court in Thakur Raghubir Singh v. Court of Wards, A nmer (2)
in support of his contentions. The facts in that case

(1) [1952] S.C.R 597. 607.

(2) [1953] S.C.R 1049, 1055.

615

were:s. 112 of the Aj ner Tenancy and Land Records Act (XLI
of 1950) provided that " if a landlord habitually infringes
t he rights of a tenant under this Act, he shal |
not wi t hst andi ng anything in section 7 of the A mer
Government Wards Regul ation, 1888 (1 of 1888) be deenmed to
be a /lTandlord who is disqualified to nanage his own
property’ ~ within the neaning of section 6 of the said
Regul ation ~and his property shall be liable to be taken
under the superintendence of the ~Court of Wirds." The
determ nati on of the questi onwhether a |landlord bad habit-
ually infringed the rights of his tenants was left to the
Court of Wards. The petitioner whose estate was taken over
by the Court of Wards questioned the validity of the power
conferred on the Court of Wards. This Court held that the
said section was void as being an unreasonable restriction
on the rights in property as the restriction mde the
enjoynment of that right depend upon the nere discretion of
the executive. Mhajan, J., as he then was, observed

" When a | aw deprives a person of possession of his property
for an indefinite period of tinme nerely on the subjective
determ nation of an executive officer, such a | aw can, on no
construction of the word "reasonable" be described as com ng
within that expression, because it conpletely negatives the
fundanental right by nmaking its enjoynent depend on the mere
pl easure and discretion of the executive, the citizen
affected having no right to have recourse for establishing
the contrary in a civil court."

In that case the conbined operation of s. 112 of Act XLII of
1950 and the provision’s of Regulation lof 1888 was that the
Court of Wards could in its own discretion-and on its - own
subj ective determ nation assunme superintendence of t he
property of a landlord who habitually infringed the rights
of his tenants. The Act also did not provide any nachinery
for determ ning the question whether a certain |andlord was
a person who habitually infringed the rights of hi's tenants.
Even the condition precedent for the assunpti on of
superintendence by the Court

616

of Wards, viz., the previous sanction of the Chi ef
Conmi ssi oner, was also a matter entirely resting on
his discretion. It will be seen that under that Act the

entire question was left to the unbridled discretion of the
executive wthout providing for any machinery to ascertain
the grounds for its action. That decision cannot apply to
the facts of the present case as they differ in nateria
respects from those considered by this court in that
deci si on.

The short question, therefore, is whether s. 25 of the Act
pl aces unr easonabl e restrictions on t he petioner’s
fundanental rights wunder Art. 19(1)(f) and (g) of the
Constitution. 1t is conceded that the State can nmake a |aw
imposing restrictions, in the interest of the public, on
citizens in respect of their enjoynent of mneral rights;
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but the conplaint is that the | aw which enables the State in
its wuncontrolled discretionto prevent the owner or the
| essee of such a field fromenjoying his land or |easehold
interest or to carry on his mning operations pernanently or
for an indefinite period is unreasonable. So stated there
is plausibility in the argument. But let us | ook at the | aw
nore closely to ascertain whether it suffers from such a
Vi ce.

The Act was passed in the year 1947 and was anended from

time to tinme. The decl ared object of the Act is " to
regul ate the possession and transport of, and trading in,
mca in the Province of Bihar ". It was necessitated,
presunably, because of the scarcity of mca and its

i mportance in the industrial field, and for that reason for
regul ati ng hone consunption and foreign export. The |earned
Counsel for the petitioner did not controvert the position

and i ndeed conceded that reasonable restrictions can
legitimately be  inmposed on the mning operations of the
petitioner. Section 4 of the Act inposes a prohibition on
the possession of, and trading in, mica wthout I|icence,
proprietor’s certificate, or digger’s permt. Sections 5

and 6 prescribe a machinery for granting proprietor’s
certificate, mner’'s or dealer’s licence. Sections 10 to 12
define the duties of |icensees and registered proprietors in
the mtter of keeping accounts and producing them for
i nspection. Section 14 prohibits

617
the renoval of mica fromone place to another wthout a
pass. Sections 17, 19 and 21Ainpose penalties for the
i nfringement of the provisions of the Act anthe rules made
t her eunder. Section 22 to 24 deal wth miscellaneous
matters, such as the power O a police officer to arrest
wi t hout warrant persons guilty of an offence under this Act,
to search, seize and detain mica renoved w thout a pass etc.
Then comes s. 25. As the mmin~ argunent of the |earned
Counsel turns upon the provisions of s. 25, it is necessary
to read the entire section, which(is as follows :
Section 25. " (1) The State Governnent nmy cancel the
licence or proprietor’'s certificate of any licensee or
regi stered proprietor who-
(a) allows his licence or proprietors certificate, as the
case my be, to be used on behalf of any other person as

authority to- buy or have in his possession or sell  mca
extracted froma mca mne or froma mca dunp, or
(b) being a person to whoma niner’'s licence has  been

granted extracts mica froma mne the particulars of which
are not endorsed on his licence, or

(c) is guilty of repeated failure to conmply with any of  the
ot her provisions of this Act or rul es nade thereunder, or
(d) is convicted of an offence under Chapter XVII ~of the
I ndi an Penal Code committed in respect of mca:

Provided that a licence or a proprietor’s certificate ' shal
not be cancelled solely by reason of conviction from which

the licensee or the registered proprietor has no right  of
appeal or revision;

Provi ded further that a licence or a proprietor’s
certificate shall not be cancelled unless the licensee or

the proprietor has been furnished with the grounds for such
cancel | ati on and has been afforded reasonabl e opportunity to
show cause why his |licence shall not be cancell ed.

(2) A fresh licence or proprietor’s certificate shall not,
wi thout the previous sanction of the State Governnent, be
granted to any |licensee or registered

79
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proprietor whose licence or proprietor’'s certificate has
been cancel |l ed under this section."

This section enbodies the severest punishment that can be
i mposed wunder the Act on a licensee or a proprietor. It
enables the State Government to cancel the |I|icence. The
power is entrusted to the highest executive in the State
which ordinarily can be relied upon to discharge its duties
honestly, inpartially and in the interest of the public
wi t hout any extraneous considerations. The section provides
clearly ascertainable standards for the State Government to
apply to the facts of each case. dauses (a), (b), (c) and
(d) of s. 25(1) describe with sufficient particularity the
nature of the defaults to be commtted and the abuses to be
guilty of by the licensee in order to attract the pena

provisions. Cause (c) with which we are directly concerned
enbodi es the |l ast step that can be resorted to by the State
Governnment to elimnate the recalcitrant operator from the
field of mningindustry if only he is guilty of repeated
failures to conmply with any of the provisions of the Act or
the rul es made thereunder other than those nmentioned in the
ot her clauses of the section. The discretion of the State
Government under cl. (c) of 's. 25(1) is hedged in by two
i mportant restrictions: viz:, (i) the failure to conply with
the provisions of the Act or the rules made thereunder

should be a repeated failure and not a nere sporadic one,
i.e., the defaulter nust be a recalcitrant one; (ii) before
cancelling the licence the State CGovernment - should afford
reasonabl e opportunity to the licensee to show cause why his

licence shoul d not. be cancelled. That apart, t he
cancel lation of the licence has not the effect of barring
the licensee or the proprietor fromapplying for a fresh

licence. The only condition inmposed isthat a fresh |licence
shall not be granted to himw thout the previous sanction of
the State Governnent. In the foregoing circunstances, can
it be said that the section  inposes an unr easonabl e
restriction on the petitioner’s fundanental rights ? The
statutory conditions subject to which the |icence i's given
are, obviously, reasonable
619

and necessary for regulating the mning industry. The
provi sions of the Act, as we have already pointed out, were
only designed to conpel a licensee to keep accounts, produce
them before the authorities when required, to prevent him
from renoving mca fromthe fields without passes and to
i mpose penalties for contravening the rules. The only  vice
is said tolie in the power to cancel a licence conferred on
the State Governnment under s. 25 of the Act. The power
given to the State Governnent is only to achieve the object
of the Act i.e., to enforce the said provisions, which  have
been enacted in the interest of the public; and that™ power,

as we have indicated, is exercisable on the “basis of
objective tests and in accordance with the principles of
natural justice. We, cannot, therefore, hold that s.

25(1)(c) of the Act inposes an unreasonable restriction  on
the petitioner’s fundanmental rights under Art. 19(1)(f) and
(g) of the Constitution.

Before |l eaving this part of the case, we must make it clear
that we do not intend to lay down as a proposition that
whenever discretionary power 1is conferred on a State
CGovernment or the Union Governnent by |aw, the said | aw nust
necessarily operate as a reasonable restriction on a
fundanental right. Such a general proposition negatives the
concept of fundamental rights for the sinple reason that
fundanental rights, are guaranteed against State action

Therefore, the conferment of such a power on the State
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Government and not upon a subordinate officer is only one of
the considerations that nay enter into the judicial verdict
on the reasonableness of a particular law and t he
reasonabl eness of that law falls to be decided only on the
cumul ative effect of the circumstances under which such
power is conferred.

The next question is, did the State Governnent conply wth
the provision of s. 25(1)(c), read with the second proviso
thereto, of the Act ? Under the said proviso the State
CGovernment can cancel a licence after affording reasonable
opportunity to the licensee to show cause why his licence
should not be cancelled. This proviso confers a quasi-
judicial power on the

620

State CGovernnent. The concept of " reasonable opportunity "
is an elastic one and is not susceptible of easy and
precise definition. The decisions on cases under Art. 311
of the Constitution afford illustrations of the applications
of the sai'd doctrine to varying situations. What is
reasonabl'e ~opportunity under one set of circunstances need
not be reasonabl e under different circunstances. It is the

duty of the Court to ascertain in each case, having regard
to the overall picture before it, to cone to a conclusion
whet her reasonabl e opportunity is given to a person " to
show cause" within the neaning of the second proviso to s.
25(1) of the Act. Tribunals or authorities who are
entrusted with quasi-judicial functions are as nmuch bound by
the relevant principles governing the " doctrine of bias "
as any other judicial tribunal.” This Court 'in a recent
decision in CGullapalli Nageswara Rao v. The State of Andhra
Pradesh (1) observed
"The principles governing the "doctrine of bias" ‘vis-a-vis
judicial tribunals are well-settled and they are: (i) no man
shall be a judge in his own cause; (ii) justice should not
only be done but nanifestly and undoubtedly seemto be done.
The two nmaxins yield the result that if a menber of a
judicial body is " subject to a bias (whether financial or
other) in favour of, or against, any party to a dispute, or
is in such a position that a bias nust be assuned to ~exist,
he ought not take part in the decision or sit “on the
tribunal"; and that ,any direct pecuniary interest, however
small, in the subject-matter of inquiry will disqualify a
judge, and any interest, though not pecuniary, will have the
sanme effect, if it is sufficiently substantial to create a
reasonabl e suspicion of bias". The said principles are
equally applicable to authorities, though they -are not
courts of justice or judicial tribunals, who have to act
judicially in deciding the rights of ot hers, i.e.,
authorities who are enpowered to discharge quasijudicia
functions. "
In view of the foregoing principles the first question to be
considered is whether in the present case the
(1) [21959] S.C R Supp. (1) 3109.

621
aut hority functioning for the State Governnent-it i s
admitted that the then Revenue Mnister of the State nade
the i npugned order-had personal bias against the petitioner
Secondly, we will have to scrutinize the record to ascertain
whet her reasonabl e opportunity was given to the petitioner
to show cause or whether it was denied that right. Thirdly,
we will have to ascertain whether the State Governnent found
that the petitioner was guilty of repeated failure to conply
with any of the other provisions of the Act or the rules
made thereunder and cancelled the licence on the basis of
that finding. It may be mentioned that the | earned Advocate
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General, who appeared before us on behalf of the State,
submitted that the State Governnment exercised its power
under s. 25(1)(c) of the Act.

The notice to show cause was issued by the State Governnent
to the petitioner on March 7, 1953. The licence granted in
favour of the petitioner was cancelled by the State
Government by its notification dated Septenmber 1, 1955.
Admittedly, during this period Sri Krishna Ballav Sahay was
the Revenue M nister of the Government of Bihar, and he was
in charge of the departnent dealing with nmines. There was
political rivalry between the said Mnister and Sri Raja
Bahadur Kamakshya Narain Singh, the ex-landlord of Rangarh
and Seranpur estates in'the district of Hazaribagh, who
| eased the lands in question to the petitioner. The case of
the State is that the said |ease was benani only for the
said proprietor; and the case of the petitioner is that the
wife of the proprietor, Rani Lalita Rajya Luxm Devi, is the
regi stered share holder of the Conpany. The question
whet her the lease is only benam for the proprietor or not
is now.indispute in title suit No. 53 of 1954 pending on
the file of the court of the Subordinate Judge, Hazaribagh

We shall, therefore, assune for the purpose of this case
that there is a dispute on the question of title, the State
CGovernment asserting that the lease is only benam for the
proprietor and the /petitioner claimng to be the real |essee
and the wife of the proprietor only a registered share
hol der of the

622

Conpany. VWi chever « version is true, the proprietor,
directly or because of his wife, is very nmuch interested in
the Conpany, at any rate, the Governnent’s case i's that he is
the owner. It is alleged in the petition that ‘the said
proprietor opposed the Revenue Mnister in the genera

election held in 1952 to the Bihar Legislative Assenmbly in
the constituency of Gridih and Barkagaon and defeated him
It is also stated that before the said election, the Revenue
Mnister filed a crimnal case against the proprietor in the
District Court of Hazaribagh charging hi munder s. 500 of
the Indian Penal Code. The H gh Court in a judgnment dated
April 15, 1952, delivered in the petition to transfer the
said case to sone other Court recorded the adnmitted fact
that there was political rivalry between the Mnister ~and
the proprietor. Utimtely, this Court transferred the said
crimnal case from the State of Bihar to the file of a
Magi strate’s Court in Delhi on the ground that ~ there was
political rivalry between the two persons. These facts are
not denied in the counter-affidavit filed by the State. In
the said counter-affidavit the follow ng cryptic statenent
occurs:

" That the allegations in para. 14(b) of the petition /about
the alleged political rivalry between Sri Kanakshya Narain
Singh and Sri  Krishna Ballav Sahay, the then Minister,
Revenue, has no bearing on the facts of this case so far as
the orders of the Governnent are concerned and to  that
extent the allegations are denied."

It may, therefore, be taken that the allegations of’
personal bias of the Revenue M nister against the proprietor
is not denied. It is also not disputed that the proceedi ngs
agai nst the petitioner were started during the tenure of the
sai d Revenue Mnister and that the actual order of
cancellation was made by him W have no hesitation in
hol di ng that the Revenue M nister had personal bias against
the proprietor and that he was also acting on the belief
that the | ease was only benam for the said proprietor. W,
therefore, hold that the said Revenue M nister had persona
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bias within the meani ng of the decisions and he should
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not have taken part in either initiating the enquiry or in
cancel ling the |icence.
On the basis that s. 25 of the Act is constitutionally
valid, the question is whether the provisions of that
section have been conplied with in the present case. | f
they were not conplied wth, the order of the State
CGovernment nade in derogation of the said provisions would
certainly infringe the fundamental rights of the petitioner
The main objection to the validity of the inpugned order is
that the State CGovernment did not afford the petitioner
reasonabl e opportunity to show cause why his |licence should
not be -cancell ed. The " subject-matter of the m ni ng
| easehold interest isin respect of 3,026 villages for a
period of 999 years.” It is alleged in the petition that a
large ampunt of ~about~ Rs. 16 |akhs were spent by the
petitioner to obtain the mning |ease and in addition a
consi derabl e sum was spent in prospecting and devel oping the
nm nes. On-March 7, 1953, the Governnent of Bihar through
its Secretary in - the Revenue Departnent issued a notice to
the petitioner asking it to show cause within 15 days of the
recei pt of the said notice why action to cancel the mner’s
i cence No. 261-H under s. 25(1)(c) of the Act should not be
taken by the Governnent. It is stated inthe notice that
the petitioner conmtted " violations of ss. 10, 12 and 14
in respect of their m ca godowns at Marhand and Sul tana, ss.
10 and 12, in respect of the godowns at Simariia and s. 10 in
respect of Kowabar godowns and have thus been guilty of
repeated failures to conply with those provisions of the
Bi har M ca Act, 1947." On receipt of this notice, the peti-
tioner by its letter dated March 20, 1953, asked the
CGovernment to furnish it with particulars of the allegations
contained in the said notice and on March 27, 1953, | renewed
its request for the said particulars.” On May 1, 1953, the
CGovernment sent a Menorandum No. ~ A/ ML-8022/53R 'to the
petitioner Conpany giving the particulars of the violations
of the provisions of the Act. The subject of the menorandum
is described as " Repeated failure to comply with the
provisions of the Bihar Mca Act, 1947." The particulars
show t hat between Decenber 3, 1952, and Decenber 11, 1952,
624
the Inspector of Mca Accounts inspected different godowns
of the petitioner and found contravention of the provisions
of ss. 10, 12 and 14 of the Act. Wat is inportant to notice
is that the inspection, though spread over a few days, was
really one inspection of different godowns and t he
particul ars disclosed were conparatively trivial defaults in
carrying out the provisions of the Act. It may also be
noticed that one of the particulars related to an inspection
all eged to have been nmade on March 6, 1952; and, in- respect
of that inspection, the petitioner was prosecuted and
convicted; but the licence was renewed for the next two
years in spite of the said conviction. The result of  that
i nspection is, therefore, not germane to the enquiry
initiated by the notice dated March 7, 1953. After giving
the particulars the menorandum concludes., " it is clear
that the Conpany has been guilty of repeated failure to
conply with the provisions of the Bihar Mca Act, 1947 " and
on these allegations the Conpany was directed to show cause
why the licence should not be cancelled under s. 25(1)(b) of
the Act. Section 25(1)(b) says that the State Governnent
may cancel the licence of any licensee who, " being a person
to whoma niners’'s licence has been granted extracts mica
froma mne the particulars of which are not endorsed on his
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licence." It is admitted by the |earned Advocate Genera
that the Government did not take action under cl. (b) of s.
25(1) and that the nention of that clause in the nenmorandum
was only a mistake for cl. (c) of s. 25(1) of the Act. On
May 17, 1953, the petitioner submitted to the Government a
detailed explanation in regard to the charges |Ilevelled
against it. It premised its explanation with the statenent
that all the relevant books of accounts and stock books had
been seized by the Inspector of Mca Accounts and had not
been returned in spite of repeated requests and that
therefore it reserved its right to make further subm ssions
when the books were returned. It also pointed out that at
the time of inspectionit was not asked to explain the
alleged irregularity in accordance with the usual procedure
in regard to such matters. In then proceeded to answer
every one of

625
the allegations made against it. The explanation given by
the Conpany appears to be plausible and the contraventions
al | eged;, " even if true, appear to be too trivial for the
drastic action taken by the State. ~In 1954 the Governnent
filed a suit against the said proprietor for a declaration
that the various conpani es brought into existence by him
wer e bogus ones and the various transactions entered into by
himwere all benam’ for him After the explanation given by
the petitioner, there was a lull for nore than two years.
The State Government neither returned the account books nor
invited the petitioner to nmake further subm ssions by
allowing it to look into the -accounts seized by the
authorities concerned. Suddenly, on Septenber 7, 1955, a
notification was issued to the effect that the Governor of
Bi har was pleased to cancel the petitioner’s |icence. It
was al so directed to stop operating the nmica nmnes forthwith
and to produce the books of account relating to the ' above
mnes in respect of their godowns on Septenber 12, 1955.
Fromthe foregoing narration of facts it is obvious that the
licence affecting rights of great ‘magnitude was cancelled to
say the least, for trivial reasons. The enquiry was held by
the departnent headed by the Mnister who was obviously
bi ased against the petitioner. Sone techni cal non-
conpliances of the rules alleged to have been -discovered
during the inspection of certain godowns were given as an
excuse to withdraw the licence no opportunity was given to
the petitioner to inspect its accounts and to explain the
al | eged-defaults with reference to the accounts. ~ After the
petitioner gave its reply, a sense of false security was
created in the petitioner and after a period of “tw years
the Governnent issued the notification cancelling the
licence. Meanwhil e, as a second string to the bow,  the
state filed a suit against the proprietor for a declaration
that the | ease was benani and for other reliefs. The hidden
hand of the Revenue Mnister can be seen in this enquiry.
The proceedings were started because of political rivalry
between the proprietor and the Revenue M nister. Though
heavy stakes were involved, the enquiry was conducted in_ a
manner whi ch
80
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did not give any real opportunity to the petitioner to
explain its conduct and to disprove the allegations made
against it; and the order of cancellation of the Iicence was
nade admittedly by the same Revenue M nister, who was behind
the enquiry. In the circunmstances, we nust hold that no
reasonabl e opportunity was given to the petitioner wthin
the meaning of the second proviso to s. 25(1) of the Act.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 12

That apart, the State Governnent did not find on the
material that the petitioner was guilty of repeated failure
to conply wth any of the provisions of the Act. The
particul ars furni shed by the Government did not disclose any
such repeated failure. Under s. 25(1)(c) of the Act,
repeated failure to conply with any of the provisions of the
Act is a necessary condition for the cancellation of a
l'icence. Unless there is repeated failure wthin the
nmeani ng of that clause the State Governnent has no power to
cancel the |licence wunder the said clause. That apart,
neither in the notice initiating the proceedings nor in the
notification cancelling the licence issued by the Governnent
it was stated that the petitioner was guilty of " repeated
failure " within the neaning of the said clause. But in the
particul ars furnished, the State Governnent alleged that the
petitioner had been guilty of repeated failure to conply
with the provisions of the Act, but the particulars did not
support- that statement, for, apart from the default of
March, | 1952, ~the ~alleged contravention of rules wer e
di scovered by the Inspector of Mca Accounts only during the
i nspecti on_of some of the godowns between Decenber 3, 1953,
and Decenber 11, 1953. < The result of that one continuous
i nspection cannot be the basis for holding that t he
petitioner was guilty of " repeated failure " wthin the
nmeaning of s. 25(1)(c) of the Act. There is nothing on
record to show that the petitioner was found to be guilty of
contravention of | any of the provisions of the Act on any
other occasion after March, 1952. ~Apart from the only
prosecution, which we have already noticed, the petitioner
was not prosecuted for any other contravention of the
provi sions of ss. 10, 12 or 14 of the Act.~ That prosecution
cannot be pressed into
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service, as the State Governnent renewed the |licence for
1953- 54. In this state of record we nust hold that the

respondents failed to prove that the petitioner was quilty
of repeated failure to conmply with the provisions ' of the
Act . On the basis of the said finding, the respondents
woul d have no power to take action under S. 25(1)(c) of the
Act .

The foregoing discussion establishes that neither the
necessary condition to enable the Government to take action
under s. 25(1)(c) of the Act has been established nor the
State CGovernnent had af forded reasonabl e opportunity to the
petitioner wthin the neaning of the second proviso to s.
25(1).

In the result we accept the petition and issue a wit of
certiorari against the respondents quashing the order of the
Government of Bihar dated Septenber 1, 1955, . cancelling

mner’'s licence No. 261-H of 1951 granted in favour of the
petitioner. The respondents wll pay the costs to the
petitioner.

Petition all owed.




