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SANTOSH HEGDE, J.

The appellant in this case has been convicted by the
Sessi ons Judge, Kollam for an offence puni shabl e under
Section 302 I PC for ‘having commtted the murder of his
not her Saramma on 28.7.1996 at about 10 a.m at their
house in Kottarakkara village by pouring kerosene on her
and setting her ablaze. It is the prosecution case that
suspecting his nmother would gi ve away her entire earnings
to her 3 daughters to his exclusion, the appell ant
conmitted this crime. It is the prosecution case that even
though the deceased was set afire while she was sitting in a
chair at about 10 a.m, nobody wi tnessed the incident in
guestion and it is only about 4.30 p.m when PW2, the
grand- daughter of the deceased, cane to the house, she
cane to know of the incident. The prosecution also alleges
that by that time the concerned Police had received an
anonynous tel ephone call intimting of the incident in
guestion as havi ng been caused by the deceased's son
Regi stering a case based on the said information- in the
general diary, the Police also cane to the house of the
deceased and found her seriously burnt, hence, took her to
Kott ar akkara hospital where PW3, the doctor, gave her
prelimnary treatment and recorded the wound certificate
wherein he noted as he being told by the deceased that the
injury suffered by her was caused by her son. It is also the
case of the prosecution that the deceased made a dying
declaration Ex. P-4 to PW5 who recorded the same and
got the thunb inpression of the deceased in which she
specifically stated that it was her son who caused the burn
injuries to her because of the fact that he suspected that the
deceased woul d not given hima share in her earnings.
Though PW3 is said to be present at the tine of making of
the dying declaration, he has not either certified that the
deceased was in a fit state of mnd to make the said
decl aration nor has he attested the said declaration
Thereafter, it is stated that PW3 advised the Police to take
the deceased to the Medical College Hospital at
Tri vandrum and when she was being so transferred, she
died on the way at about 7 p.m on 28.7.1996. The courts
bel ow relying on the said dying declaration Ex. P-4
accepted the prosecution case and convicted the appell ant,
as stated above.

M. Ranjit Kumar, |earned senior counsel appearing
for the appellant, assailed the dying declaration Ex. P-4 as
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a docunent got-up subsequently by the prosecution, hence,
he contended that the same cannot be relied upon. In
support of his contention, he pointed out that the witings
in Ex. P-4 are so nanaged so as to fit the contents of the
docunent into a sheet of paper on which a thunb

i mpression was al ready taken. He submitted that it is clear
to naked eye that this docunent was not prepared in the
manner stated by the prosecution. He al so contended that
the contents of the docunment which is so el aborate in
particulars also create a doubt whether a 70 year old | ady
who suffered nore than 80% burn injuries on her body at
about 10 a.m could ever be able to nmake such an el aborate
statenment as found in Ex. P-4 nearly 7 to 8 hours after the
burn injuries suffered by her. He al so pointed out even

t hough PW5, the doctor, was supposed to be present,
according to the prosecution, at the time when this
statement was recorded, he has not chosen to either attest
the said declaration or to certify the medical condition of
the deceased as to her capacity to nmake such a statenent.
He al so pointed out that if, as a matter of fact, deceased
had nade a statenent as recorded in Ex. P-4 then the sane
woul d have been clearly reflected at | east to the extent of
the nane of the accused in the inquest report prepared by
PW?7 on 29.7.1996 at about 12.30 p.m The fact that in the
sai d i nquest report the name of the accused is not
mentioned itself throws considerable doubt on the earlier
dyi ng decl aration whi ch has naned the accused on

28.7.1996 itsel f. Learned counsel also pointed out that
though the first information report was recorded on
28.7.1996 at about 5 p.m and the wound certificate was

i ssued by PW3 at 5.20 p.m on 28.7.1996 itself and the
dyi ng declaration as per Ex. P-4 had cone into being by
about 5.30 p.m on 28.7.1996, it is surprising that the FIR
reached the Court of the Magi strate at Kottarakkara only at
about 4 p.m on 29.7.1996 which is situated in the very
sane town as the Police Station is situated. In the above
ci rcunst ances, the | earned counsel pointed out that it is
unsafe to rely upon the dying declaration as the sole

evi dence to base a conviction. M. Ranmesh Babu, learned
counsel appearing for the State contended that thereis
absol utely no reason why Ex. P-4 should be di scarded
nmerely because the witing in the said docurment is witten
in a particular manner. Learned counsel pointed out, the
fact of the deceased having suffered the injury because of
the act of the appellant is also noted in the wound
certificate issued by PM3 who in his oral evidence also
has spoken to the sanme and al so PW5 the investigating

of ficer who recorded the dying declaration in evidence has
confirmed the statement nade by deceased as per Ex.P-4

whi ch has not been effectively chall enged by the appel lant,
therefore, there is no reason to discard the said evidence.

Havi ng heard | earned counsel for the parties and
perused the records, we find it difficult to accept the
prosecution case based on the dying declaration allegedly
nmade by the deceased. As pointed out by the |earned
counsel for the appellant, it is very difficult to accept the
prosecution case that the deceased who was of about 70
years, and had suffered 80% burns could nake a detail ed
dyi ng decl aration after 8 to 9 hours of the burning giving
mnute particulars as to the notive, the manner in which
she suffered the injuries. This, in our opinion, itself
creates a doubt in our nmnd apart as to the genui neness of
the declaration [See : Munnu Raja & Anr. vs. State of
Madhya Pradesh, (AR 1976 SC 2199 para 6)]. Further in
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the absence of any certificate by a conpetent doctor as to
the nental and physical condition of the deceased to
make such a dying declaration, we think it is not safe to
rely on the sane. W are aware of the judicia
pronouncenments of this Court that it is not always
necessary that a dying declaration should be certified by
a doctor before reliance could be placed on the sane. But
then in the absence of any such certificate, the courts
shoul d be satisfied that fromthe naterial on record it is
safe to place reliance on such uncertified declaration.[See
Ram Bai vs. State of Chhattisgarh (2002 (8) SCC 83)].
In the instant case it is not as if the doctor was not
available. As a matter of fact, PW3 who treated the
deceased in the first instance was available at the tine
when the deceased all egedly nade the dyi ng decl aration
still we find he has not either given a certificate as to the
condition of the deceased nor has he attested the said
docunent. That apart, a perusal of the dying declaration
as per Ex. P-4 shows that the contents of the docunents
are so arranged so as to accommpdate the space which is
above the thunmb inpression which we think is not a
normal way of recording a statenent if the same was
genuine. This is alsoa ground to suspect the genui neness
of the docunment. Then again as conpl ai ned by the
| earned counsel for the appellant, we notice that on
28.7.1996 at about 5.30 p.m the Police had known that it
was the appellant who had commtted this crime but in
the i nquest report which was drawn on29.7.1996 in
Col um No. 12 correspondi ng to name of the suspect, it is
specifically nentioned *“No' neaning thereby the officer
who drew this docunent did not have the know edge that
it is the appellant who had caused the injury. This is the
very sanme person (PW5) who has scribed Ex.” P-4. The
above factor coupled with the manner in which the
i nci dent has been recorded in Ex: P-4 certainly creates a
grave doubt in our mnd as to the genui neness of the
dyi ng decl aration Ex. P-4. The fact that PW4, the doctor,
had recorded that "patient conscious, talking" in the
wound certificate by itself would not in any nanner
further the prosecution case as to the condition of the
patient to make the dying declaration nor does his ora
evi dence as also that of the investigating officer made in
the court for the first tinme would in any manner inprove
the prosecution case.

In view of the fact that the courts bel ow have
solely relied on the dying declaration Ex. P-4 without
noticing the doubtful circunmstances noted by us and there
bei ng no other evidence in support of the prosecution
case, we think it unsafe to place reliance on the evidence
adduced by the prosecution to base a conviction

In the said view of the matter, this appea
succeeds, the judgnments and conviction of the courts
bel ow are set aside. The appeal is allowed. The appell ant,
if in custody and not required in any other case, shall be
rel eased forthwth.




