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These appeal s by special |eave are directed against the judgnent of
| earned Single Judge of the Karnataka High Court, which was rendered in a
Fi rst Appeal under| Section 96 of the Code of Civil Procedure, 1908 (in short
"the CPC ). Sanme was directed agai nst the judgnent and decree passed by
the First Additional Gty Gvil Judge, Bangalore City in Original Suit No.
582 of 1982. The suit one for declaration and injunction was filed by
respondent No.1 B. K. Lakshnaiah, against his sons B.L. Ganesh-def endant
no. 3, B.L. Sudhakar-defendant no.4, B.L. Babu-defendant no.5 and B.L.
Sr eedhar - def endant no. 6, and defendant nos.1 and 2, 7. to 9 who were
al i enees of certain properties which were aliented by defendant no.3. Lands
were alienated first to defendants 7 to 9 who subsequently alienated themto
def endant nos. 1 and 2. The factual background needs to be noted in detail

Plaintiff had two wives, 9 sons, 4 daughters and in addition, two pre-
deceased daughter and son. The defendants 3 to 6 were sons through the
first wife, while three sons and one daughter through the second wife were
not parties to the suit. According to the plaintiff, Bovi Googa/Bi ngooba son
of Munia was the original Barawardar, Thoti of Bommanahalli Village had
service inamlands assigned to his hereditary office as an enolunent in
consi deration of the services. Kaverappa, father of plaintiff-Lakshnmai ah
succeeded to hereditary office and al so to the service inamlands and ot her
properties belonging to his father by Govt. grant. He died in 1959, and
plaintiff succeeded to the Village Ofice as well "as to the prioperties. The suit
Sy. No.3 neasured 5 acres 4 guntas out of which suit schedul e properties 1
acre 28 guntas, according to plaintiff was under the possession and
enj oynment of the H ndu undivided famly.

The Mysore Village Ofices Abolition Act, 1961 (in short 'the Act’)
cane into force we.f. 1.2.1963. It repealed the Mysore Village Ofices Act,
1908 whi ch provided for hereditary office. Under Section 4 of the Act the
| ands were resuned though there was a provision for re-grant toa hol der of
the village office under Section 5. Section 5(3) of the Act prohibits transfer,
alienation of the I and, except by partition, for a period of 15 years, w thout
previ ous consent of the Deputy Commissioner. Plaintiff clained that he and
his sons were living together in joint ness and shelter and he was Karta of
H ndu undivided famly. Plaintiff and defendant no.3 applied for re-grant
under the Act. By order dated 4.5.1972, the Assistant Conmi ssioner
Bangal ore passed an order re-granting the land. Plaintiff gave his consent
for re-grant of entire land in favour of the defendant no.3. On 5.5.1972 and
3.6.1972 defendant no.3 applied for perm ssion to sell 1 acre 28 guntas of
| and. The perm ssion was granted accordingly. On 23.10.1072 def endant
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no.3 sold lands in favour of defendant nos. 7 to 9 who on the sane date sold
the land to defendant nos. 1 and 2. The sal e-deeds (exhibits D11 and D12)
were executed by defendant no. 3 and defendant nos. 4 to 6. Mother of

m nor defendant nos. 4 to 6 acted as | egal guardian. The suit was filed on
24.2.1982, as according to the plaintiff, defendant nos. 1 and 2 starting

di spossessing to the plaintiff. The relief sought for were as foll ows:

i) for a declaration that the plaintiff is the absolute owner of the suit-
schedul e property;
ii) and consequently for a pernmanent injunction restraining the

defendants 1 and 2 frominterfering with the peaceful possession and

enj oynment of the suit-schedul e property either by thensel ves or

through their agents or assignees or coolies;

i) for costs of these proceedings, and the court may deemfit to grant in
the facts and circunstances of the case and in |aw.

Witten statenent was filed by defendant nos. 1 and 2 who pl eaded
est oppel and al so specifically pleaded that defendant no.3 was competent to
sell the lands in question. Defendant no.3 in his witten statement stated that
he had borrowed noney and the deeds in question were hypothecation deeds
and were not sal e-deeds. He conceded plaintiff's prayer for decree in terms
of the reliefs sought for.

The trial court framed several issues which are as foll ows:

1. Whet her the plaintiff proves that S.No.3 situated in Bommanahal |
was regranted by the /Assistant Conm ssioner to the plaintiff and the
3rd defendant on behalf of the joint fanmily of the plaintiff and the
def endants 3 to 8?
2. VWet her the plaintiff proves that the sal e deed dated 23.10.1972
execut ed by the 3rd defendant -in-favour of Chikka Kaverappa and
others is in fact only a nortgate?
3. Whet her the plaintiff proves that the said sale is hit by the provisions
under the Karnataka Village Ofice Abolition Act, 1961 and therefore
is void under |aw?
4. Vet her the plaintiff proves his | awful possession over the suit
property on the date of suit?

Whet her the defendants 1 and 2 prove that the plaintiff is estopped
from questioning the sale transaction under the sale deed for the
reasons stated in para-7 of their witten statenent?
6. What order?

On consideration of evidence brought on record, the trial court, inter
alia, held that (1) the principles of estoppel were not applicable, (2) there
was sal e and no nortgage, (3) sale on behalf of defendant no. 4 to 6 was a
nullity, various orders passed by the H gh Court in different proceedings
and the Tribunal constituted under the Act were of no consequence as the
plaintiff was not a party, plaintiff and his sons were in | awful 'possession
def endant nos. 1 and 2 and defendant nos. 7 to 9 were not exam ned to
controvert stand of the plaintiff that he was in possession of the |and.

Evi dence tendered by DW 3 and 4 about possession of defendants 1 and 2

were not sufficient to overrule evidence of PW 1 to 3, since possession
follows title and plaintiff was in |awful possession over the suit land. In
conclusion it was held that plaintiff defendant 4 to 6 are joint owners over
4/ 5th extent of suit |and and defendant nos. 1 and 2 have a right to seek
partition of 1/5 share of defendant no. 3, and injunction was granted agai nst
def endant nos. 1 and 2.

As noted above, the decision of the trial court was assailed in First
Appeal before the High Court. By the inmpugned judgment, Hi gh Court
found that the rule of estoppel and logic of res judicata were applicable to
the facts of the case. Several circunstances were highlighted to so concl ude.
The conduct of the plaintiff and defendant no.3 was highlighted. Specific
references were nmade to the fact that though the deeds in question were
executed in 1972, for about 10 years there was no challenge. There was
series of litigations between defendant nos. 3 on one hand and def endant
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nos. 1 and 2 on the other. In all these proceedi ngs the adjudication was
adverse to defendant no.3. Plea of the plaintiff that he was unaware of the
proceedi ngs was not accepted in view of the fact that according to his own
showi ng he was staying jointly with defendant no.3. Reference was made to

a proceedi ng before the Tribunal in which defendant no.3 had filed an
application for grant of occupancy right. H gh Court noticed that the

deci sion of the Land Tribunal was vitiated because plaintiff was a nenber

of the Tribunal. Wthout going in detail, as to whether plaintiff had
participated in the proceeding at the tinme of hearing, it was thought proper to
remt the matter back to the Tribunal for fresh adjudication. On such

adj udi cation, the claimof defendant no.3 was rejected. A wit petition and
wit appeal filed before the H gh Court in respect thereto were unsuccessful.

In support of the appeals filed by the plaintiff and defendant no. 3, the
main plea is the principle of estoppel and res judicata are not applicable.
The inferential conclusions of the H gh Court about the plaintiff’s role in
various proceedings are contrary to material on record. So far as the then
m nor sons’ clains are concerned, it was held that they are barred by tine,
havi ng not been presented within the specified tine after attaining najority.
It was submitted that the suit was on behalf of joint famly. Further, the
conclusion that plaintiff was not entitled to specific relief under Section 34
of the Specific Relief Act, 1963 (in short 'Specific Relief Act’) he having
not come to court with clean hands has no foundation or basis. The
concl usion of the H'gh Court to the effect that litigations by defendant no.3
were instituted as/for hinself, plaintiff and defendant nos. 4 to 6 is again
based on surmises. Hi gh Court has |ost sight of the fact that because of
def endant no. 3’ s wayward conduct rel ationship with himhad turned sour
and practically there was no connection between the plaintiff and other
menbers of his fam |y and defendant no.3. The suit was filed by plaintiff
and ot her nmenbers of the famly. On re-grant the benefit enures to the entire
famly

Per contra, |learned counsel for the respondents submitted that the
factual position highlighted by the Hi gh Court clearly goes to show that
there was a m schievous attenpt to deprive the alienees of the legitimte
rights. High Court has rightly cameto the conclusion that plaintiff was
estoppel fromraising the pleas. There is no truth/in the subnmission that the
suit was filed by the plaintiff for hinself and other fam |y nenbers as the
reliefs claimed nake the position abundantly clear that plaintiff had clainmed
absol ute ownership. The plea of strained rel ationship between plaintiff and
def endant no.3 has been taken for the first tine before this Court. There was
no plea to this effect in the suit, and not even before the Hgh Court.

First we deal with the stand of the appellant that on re-grant benefit

enures to the nenmbers of the family. Learned counsel for the respondents
fairly accepted this legal position and in our viewrightly because of what
has been said by this Court in Nagesh Bisto Desaiand Ors. v. Khando

Tirmal Desai and Ors. (1982 (2) SCC 79), Kal gonda Babgonda Patil v.

Bal gonda Kal gonda Patil and Ors. (1989 supp. (1) SCC 246), and New

Kenilworth Hotels (P) Ltd. v. Ashoka Industires Ltd. and O's. (1995 (1)

SCC 161). Therefore, indisputable |egal position is that even if grant (i's made
under the Act to any nenber of the family, the benefit enures to the whole
famly. Having cleared this |egal position, the contentious i'ssues need to be
noted. First cones the question whether rule of estoppel is applicable. The
factual background highlighted by the H gh Court to hol d about its
applicability is as foll ows.

Though the plaintiff was not a party to several proceedings referred to

by the parties, conduct of the plaintiff clearly shows in the background of
evi dence tendered that he was consci ous of the proceedings. One instance in
this regard would suffice. Defendant no.3 filed an application in Form 7 of
the Karnataka Land Reforns Act, 1961 cl ai m ng occupancy rights in respect

of particular itens of agricultural |and. Defendant nos. 1 and 2 cl ai ned
ownership on the land, they were duly notified and after hearing both sides.
Tri bunal allowed claimof defendant no.3. It was brought to the notice of the
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H gh Court when chall enge was made to the order of the Tribunal, that
plaintiff was one of the nmenbers of the Tribunal. He had participated in the
proceedi ngs in question though he had retired in the nmiddle. The Tribuna
cannot be said to have not been influenced to some extent at |east by his
presence. High Court in wit petition No.4430 of 1978 referred to orders of
the Tribunal and cane to hold that on the date of hearing plaintiff was
withdrawn fromthe proceedings. No definite naterial was placed before it
to show as to what was done on the date when the petition had been heard
and orders were pronounced. To neet the ends of justice, High Court
guashed order passed by the Tribunal and directed further inquiry and
further directed to render a decision in accordance with |law. Undi sputedly,
the Tribunal re-heard the matter and hel d agai nst the defendant No. 3.
Attenpts before the Hi gh Court did not bring any result.

Fromthe material on record it is clear that there was series of

litigations to which reference has been made by the H gh Court where the
contesting parties were defendant no.3 and defendant nos. 1 and 2. It would
be hard to believe that plaintiff had no know edge of the proceedi ngs though
he was living jointly with defendant no. 3 and his other children. No

sati sfactory explanation has been given by himin this regard. Sone | ands
were sold by the plaintiff, which were contended to be for the benefit of the
famly. Same |ogic woul d apply to the Iand sold by the defendant no.3. In
Novenber, 1979 Tahsildar had initiated proceedings for resunption of |and

on the ground of alienation w thout permssion. Notice issued for the

pur pose was quashed by the H gh Court in WP. No.19578/79 by order dated

19. 8. 1980.

In the plaint though reference was nmade to the property as jointly

fam ly property, the reliefs claimed for, show that plaintiff sought for

decl aration that he was the absolute owner of the property. It could not be
expl ai ned by | earned counsel for the appellant, as to howin the reliefs
sought, that is, absolute ownership, the dispute could be treated to be one on
behal f of the joint famly. It has also not explained as to why defendant no. 3
had filed the application claimng occupancy rights, and when on the date of
suit, defendant nos. 3 and 4 were adnmittedly majors they were not added as
plaintiffs. Strained relationship as pleaded before this Court, nowhere find
place in the suit. Interestingly(in the witten statenent of defendant no.3, it
was stated that the deeds in question were not sal e-deeds but were

hypot hecati on deeds. The suit was not for partition. /Though plea relating to
mani pul ati on of records, the sane has not been rightly accepted by the court

bel ow. Though in the revenue records for sone years entries werein the

nane of the plaintiff, but varying entries exist.

It would be appropriate to deal with the concept of estoppel which
appears to be the basic foundation of the Hi gh Court’s conclusions in the
background of afore-noted factual concl usions.

Estoppel is a rule of evidence and the general rule is enacted in
Section 115 of the Indian Evidence Act, 1872 (in short ’'Evidence Act’)
whi ch | ays down that when one person has by his declaration, act or
om ssi on caused or permtted another person to believe a thing to be true and
to act upon that belief, neither he nor his representative shall be allowed in
any suit or proceedi ng between hinself and such person or his representative
to deny the truth of that thing. [See Sunderabai and Anr. v. Devaji Shankara
Deshpande (AR 1954 SC 82)].

"Estoppel is when one is concluded and forbidden in | aw to speak
agai nst his own act or deed, yea, though it be to say the truth" Co.Litt.,
352(a), cited in Ashpital v. Byron, 3B and S. 474(489); Sinmon v. Anglo
American Tel egraph Co., (1879) 5 QB.D. 183 C A, per Bramwel!l L.J. at
p. 202; Hal sbury, Vol. 13, Para 488. So there is said to be an estoppel where
a party is not allowed to say that a certain statenent of fact is untrue,
whether in reality it be true or not. Estoppel, or conclusion, as it is frequently
called by the older authorities, nay therefore be defined as a disability
whereby a party is precluded fromalleging or proving in |egal proceedings
that a fact is otherwise than it has been nade to appear by the matter giving
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rise to that disability. Halsbury, Vol. 13, para. 448. The rule on the subject
is thus laid down by Lord Denman, in Pickard v. Sears, 6 Ad. & E. 469 at p.
474: "But the rule is clear, that, where one by his words or conduct willfully
causes another to believe the existence of a certain state of things, and

i nduces himto act to that belief, so as to alter his own previous position, the
former is concluded fromaverring against the latter a different state of
things as existing at the sanme tine." "The whol e doctrine of estoppel of this
kind, which is fictitious statenent treated as true, m ght have been founded
in reason, but I amnot sure that it was. There is another kind of estoppel -
est oppel by representation- which is founded upon reason and it is founded
upon deci sion also." Per Jessel, MR in Ceneral Finance & Co. v. Liberator,
L.R 10 Ch.D.15(20). See also in Sinmon v. Angl o-Anerican Tel egraph Co.,

LR 5 QB.D202 Bramwel I, L.J. said" An estoppel is did to exist where a
person is conpelled to admit that to be true which is not true and to act upon
a theory which is contrary to the truth."

On the whole, an estoppel seens to be when, in consequences of some
previous act or statement to which he is either party or privy, a person is
precl uded from showing the existence of a particular state of facts. Estoppe
is based onthe maxim allegans contrarir non est audiendus (a party is not
be heard to allege the contrary) and is that species of presunption juries et
de jure- (absolute or conclusive or irrebutable presunption), where the fact
presumed is taken to be true, not as against all the world, but against a
particul ar party, and that only by reason of sone act done; it is in truth a
ki nd of argumentum ad hom nem

“"In our old | aw books," said M.Snith in his notes to the Duchess of
Ki ngston’s case, "truth appears to have been frequently shut out by the
intervention of an estoppel, where reason and good policy required that it
shoul d be admitted.... However, it is in no w se unjust or unreasonable, but,
on the contrary, in the highest degree reasonable and just, that sone solem
node of declaration should be provided by |aw, for the purpose of enabling
men to bind thenselves to the good faith and truth of representati ons on
whi ch ot her persons are to act."

"An estoppel is not a cause of action- it is a rule of evidence which
precl udes a person fromdenying the truth of sone statenent previously
nmade by hinself." Per Lindley L.J. in Low v. Bouveria, (1831) 3 Ch. 82 at
p.101. In the same case, at p.105.Bowen L.J. added:" Estoppel is only a rule
of evidence; you cannot found an action upon estoppel."

Est oppel though a branch of the [aw of evidence is also capabl e of
being viewed a substantive rule of lawin so far as it helps to create or defeat
rights, which would not exist or be taken away but for that doctrine.

Estoppel is a conplex legal notion, involving a conbination of severa
essential elements statenent to be acted upon, action on the faith of it,
resulting detrinent to the actor. Estoppel is often described as a rule of
evi dence, as indeed it nmay be so described. But the whole concept is nore
correctly viewed as a substantive rule of law. .. Estoppel is different from
contract both in its nature and consequences. But the relationship between
the parties nmust al so be such that the inmputed truth of the statenent is a
necessary step in the constitution of the cause of action. But the whole case
of estoppel fails if the statenent is not sufficiently clearand unqualified"
(per Lord Wight in Canada & Dom nion Sugar Co. Ltd. v. Canadian
Nati onal (West Indies) Stenships Ltd. (1946) 3 WWR 759 at p. 764).

"The essential factors giving rise to an estoppel are, | think-

"(a) A representation or conduct ampunting to a representation
i ntended to induce a course of conduct on the part of the person to whomthe
representati on was nade
"(b) An act or omission resulting fromthe representation, whether
actual or by conduct, by the person to whomthe representati on was nade.
"(c) Detrinment to such person as a consequence of the act or onission
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where silence cannot anmount to a representation, but, where there is a duty
to disclose, deliberate silence nay becone significant and anpbunt to a
representation. The existence of a duty on the part of a custoner of a bank
to disclose to the bank his know edge of such a forgery as the one in
guestion was rightly admtted." (Per Lord Tomin, G eenwod v. Martins

Bank (1933) A . C.51.) See al so Thonpson v. Palmer, 49 C.L.R 547, G undt

v. Great Boulder, 59 C |I.R 675; Central Newbury Car Auctions v. Unity

Fi nance (1957)1 Q B. 371SD. W\

"Estoppe,’ commeth of a French word "estoupe", from whence the

English word stopped, and it is called an estoppel, or conclusion, because a
man’ s owne act or acceptance stoppeth or closeth up his nmouth to all ege or
plead the truth; and Littleton's case proveth this description" (Co.Litt.352 a,
where it is said estoppel is of three kinds, i.e., matter (1) of record, (2) in
witing, i.e, senble, by deed, (3) in Paiis). To the sanme effect is the
definition in Ternes de |la Ley. (See Stroud’'s Judicial Dictionary, Fourth
Edition, Page 943).
"An estoppel,"” says Lord Coke, "is where a man is concluded by his

own act or acceptance to say the truth." M. Smith, in his note to the

Duchess of Kingston’s case, characterizes this definition as a little startling
but it neverthel ess gives a good idea of what it is, by no nmeans easy to
include within the limts of a definition. (1 Smith L.C. 760)

Though estoppel is described as a nere rule of evidence, it may have
the effect of creating substantive rights as agai nst the person estopped. An
est oppel, which enables a party as against another party to claima right of
property which in fact he does not possess is described as estoppel by
negl i gence or by conduct or by representation or by hol ding out ostensible
aut hority.

Estoppel, then, may itself be the foundation of a right as against the
person estopped, and indeed, if it were not so, it is difficult to see what
protection the principle of estoppel canafford to the person by whomit nay
be i nvoked or what disability it-can create in the person agai nst whomit
operates in cases affecting rights. Were rights are involved estoppel may
with equal justification be described both as a rule of evidence and as a rule
creating or defeating rights. It would be useful to refer inthis connection to
the case of Depuru Veeraraghava Reddi v. Depuru Kanal amma, (AI'R 1951
Madras 403) where Vi shwanat ha Sastri, J., observed:

"An estoppel though a branch of the law of
evidence is al so capable of being viewed as a substantive
rule of lawin so far as it helps to create or defeat rights
whi ch woul d not exi st and be taken away but- for that
doctrine."

O course, an estoppel cannot have the effect of conferring upon a
person a legal status expressly denied to himby a statute. But where such is
not the case a right nay be clainmed as having conmeinto existence on the
basi s of estoppel and it is capable of being enforced or defended as agai nst
the person precluded fromdenying it.

In his illustrious book "Law of Estoppel" 6th Edition, Bigel ow has
noted as foll ows:

"Situations nmay arise, indeed, in which a contract
shoul d be held an estoppel, as in certain cases where only
an i nadequate right of action would, if the estoppel were
not allowed, exist in favour of the injured party. In such a
case the estoppel may sonetines be avail able to prevent
fraud and circuity of action."”
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In another illustrious book "Estoppels and the Substantive Law' by
Arthur Caspersz under title 'Conduct of Indifference or Acqui escence’ it
has been noted as foll ows:

"40. It is, however, with reference to the third class of
cases that the greatest difficulty has arisen, especially
where statenents have been nade, expressly or by

i mplication, which cannot properly be characterized as
representations at all. It nust now be regarded as settled
that an estoppel may arise as agai nst persons who have

not willfully made any m srepresentation, and whose

conduct is free fromfraud or negligence, but as against
whom i nferences nay reasonably have been drawn upon

whi ch others may have been induced to act.

The doctrine of Acquiescence rmmay be stated thus:

"If a person having a right, and seei ng another person
about to commt, or in the course of committing, an act

i nfringing upon that right, stands by in such a manner as
really to induce the person comitting the act, and who
m ght ot herwi se have abstained fromit, to believe that he
assents to its being committed, he cannot afterwards be
heard to conmplain of the act." (Duke of Leeds v. Earl of
Amherst 2 Ph. 117 (123) (1846). This is the proper sense
of the term acqui escence, "and in that sense may be
defined as acqui escence, under such circunstances as

that assent nmay be reasonably inferred fromit, and is no
nore than an instance of the | aw of estoppel by words or
conduct." (De Busschev. Alt. L.R 8 Ch.D. 286 (314).
Acqui escence is not a question of fact but of |ega
inference fromfacts found. (Lata Beni Ramv. Kundan
Lall, L.R 261 I.A 58 (1899).

The comon case of acqui escence i's where a nan
who has a charge or incunbrance upon certain property,
stands by and all ows another to advance noney on it or
to expend noney upon it. Equity considers it to be 'the
duty of such a person to be active and to state his adverse
title, and that it woul d be dishonest in himto remain
willfully passive in order to profit by the mistake which
he m ght have prevented. (Ransden v. Dyson L.R 1 E &
I, Ap. 129(140)(1865).

X X X X X X

42. In such cases the conduct must be such that assent
may reasonably be inferred fromit. The doctrine of

acqui escence has, however, been stated to be founded

upon conduct with a know edge of legal rights, ‘and as
stated in sone cases appears to inply the existence of
fraud on the part of the person whose conduct raises an
estoppel. The remarks of the Judicial Conmittee,

however, in Sarat Chunder Dey v. Gopal Chunder Laha,

(L.R 19 I.A 203) clearly extend the doctrine of estoppe
by conduct of acqui escence or indifference to cases

where no fraud whatever can be inputed to the person

est opped, and where that person may have acted bona

fide without being fully aware, either of his legal rights,
or of the probable consequences of his conduct. In every
case, as already pointed out, the determ ning elenent is
not the notive or the state of know edge of the party

est opped, but the effect of his representati on or conduct
as having induced another to act on the faith of such
representati on or conduct.

Lapse of time and delay are nost material when
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the plaintiff, by his conduct nmay be regarded as wai ving
his rights, or where his conduct, though not amounting to
a wai ver, has placed the other party in a situation in
which it would not be reasonable to place himif the
renmedy were afterwards asserted. Wen, however, an
argunent against a relief, otherw se just, is founded upon
nmere delay not ampbunting to bar by limtation, the
validity of that defence nust be tried by principles
substantially equitable."

In Snell’s Principles of Equity, 27th Edition, Chapter 3, 12 Maxins of
Equity have been indicated. OF these maxins principles 5 6 and 7 are
rel evant for the purpose of the case in hand. They are as foll ows:

X X X X
"5. He who seeks equity nust do equity.

6. He who cones into equity nmust cone with cl ean

hands.

7. Del ay defeats equities, or, equity aids the vigilant

and not the indolo Vigilantibus, non dormentibus, jura
subveniunt . "

X X X X X

The foll owi ng passage fromthe "Law rel ating to Estoppel by
Representati on" by Geroge Spencer, Second Edition as indicated in Article 3
is as follows: -

“I't will be convenient to beginwith a satisfactory
definition of estoppel by representation. Froma carefu
scrutiny and collation of the various judicia
pronouncenents on the subject, of which no single one
is, or was perhaps intended to be, quite adequate, and
many are incorrect, redundant, or (slipshod in expression
the follow ng general statenment of the doctrine of
est oppel by representation energes; where one person
("the representor") had made a representati on-to another
person ("the representee") in words or by acts and
conduct, or (being under a duty to the representee to
speak or act) by silence or inaction, with the intention
(actual or presunptive), and with the result, of inducing
the representee on the faith of such representation to alter
his position to his detrinment, the represent in any
[itigation which may afterwards take place between him
and the representee, is estopped, as against the
representee, from naking, or attenpting to establish by
evi dence, any avernent substantially at variance with his
former representation, if the represent at the proper tine,
and in the proper manner, objects thereto."

In Article 1175 at page 637 of Hal sbury’s Laws of England, 3rd
Edition, Volune 14, it is stated as foll ows:

"Wi ver is the abandonnent of a right, and is
express or inplied fromconduct. A person who is
entitled to the benefit of a stipulation in a contract or of a
statutory provision may waive it.....

"The essence of waiver is "estoppel" and where
thee is no "estoppel" there can be no "waiver", the
connection between "estoppel" and "wai ver" being very
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close. But, in spite of that, there is an essential difference
between the tine and that is whereas estoppel is a rule of

evi dence waiver is a rule of conduct. Waiver has

reference to man’s conduct, while estoppel refers to the
consequences of that conduct."

A few decisions of this Court which have illum natingly dealt with the
concept of estoppel nmay be noted.

In S. Shanmugam Pillai v. K= Shanmugam Pillai ( AIR 1972 SC 2069)
it was observed that there are three classes of estoppels that may arise for
consideration in dealing with reversioner’s challenge to a wi dow s
alienation. They are (1) that which is enbodied in S. 115 of the Evidence
Act, (2) election in the strict sense of the term whereby the person el ecting
takes a benefit under the transaction, and (3) ratification i.e. agreeing to
abi de by the transaction: A presunptive reversioner com ng under any one
of the aforesaid categories is precluded from questioning the transaction
when successi on opens and when he becones the actual reversioner. But if
the presunptive reversioner i's a minor at the time he has taken a benefit
under the transaction, the principle of estoppel will be controlled by another
rule governing the law of mnors. |If after attaining majority he ratifies the
transacti on and accepts the benefit thereunder, there cannot be any
difference in the application of the principle of election. The effect would
be the same. It may be that on attaining mpjority he has the option to di sown
the transaction and di sgorge the benefit or to accept it and adopt it as his
own. Wiether after attaining majority the quondam m nor accepted the
benefit or disowned it, is a questionto be decided on the facts of each case.

In Provash Chandra Dalui v. Biswanath Banerjee (AR 1989 SC
1834), it was observed as follows:

"21. The essential elenent of waiveris that there nust
be a voluntary and intentional relinquishment of a khown
right or such conduct as warrants the inference of the
relinqui shnent of such right. It neans the forsaking the
assertion of a right at the proper opportunity. The first
respondent filed suit at the proper opportunity after the
l and was transferred to him and no covenant to treat the
appel l ants as Thi ka tenants coul d be shown to have run
with the land. Waiver is distinct fromestoppel in that in
wai ver the essential elenent is actual intent to abandon or
surrender right, while in estoppel such intent is
imuaterial. The necessary condition is the detrinent of
the other party by the conduct of the one estopped. An
estoppel may result though the party estopped did not
intend to | ose any existing right. Thus voluntary choice
is the essence of waiver for which there nust have

exi sted an opportunity for a choice between the

relinqui shnent and the confernent of the right in
guestion. Nothing of the kind could be proved in this
case to estop the first respondent.”

In Indira Bai v. Nand Kishore (1990 (4) SCC 668), it was observed as
fol |l ows:

"Estoppel is a rule of equity flow ng out of fairness
striking on behaviour deficient in good faith. It operates
as a check on spurious conduct by preventing the inducer
fromtaking advantage and assailing forfeiture already
acconplished. It is invoked and applied to aid the law in
adm nistration of justice. But for it great many injustice
may have been perpetrated. Present case is a glaring
exanple of it. True no notice was given by the seller but
the trial court and the appellate court concurred that the
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pre-enptor not only cane to know of the sale

i medi ately but he assisted the purchaser-appellant in
rai sing construction which went on for five nonths.
Havi ng thus persuaded, rather mslead, the purchaser by
hi s own conduct that he acquiesced in his ownership he
somersaulted to grab the property with constructions by
staking his own claimand attenpting to unsettle the | ega
ef fect of his own conduct by taking recourse to law. To
curb and control such unwarranted conduct the courts

have extended the broad and paramount consi derations of
equity, to transactions and assurances, express or inplied
to avoid injustice.”

If a man either by words or by conduct has intinmated that he consents

to an act which has been done and that he will not offer any opposition to it,
al though it could not have been |l awfully done without his consent, and he
thereby induces others to do that which they otherwi se m ght have abst ai ned
from he cannot question legality of the act he had sanctioned to the
prejudi ce of those who have so given faith to his words or to the fair
inference to be drawn from hi's conduct.

It cannot be doubted that there nmay be cases in which there is

deception by om ssion, silence may be treated as deception only where there
is a duty to speak; in other words as Biglow points out in his book "Biglow
on Fraud" (Volune 1 at page 597), ground of liability arises wherever and
only where silence can be considered as having an active properly that of

m sl eadi ng.

In view of the factual conclusions arrived at by the H gh Court, which

are perfectly in order, the appeals are bound to fail. The rule of estoppel has
clear application, and in view of this finding it i's not necessary to go into the
guesti on whet her Expl anation 6 of Section 11 C. P.C. has any application or

not .

The appeal s are accordingly dismn ssed.




