http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

CASE NO. :
Appeal (civil) 2243 of 1999

PETI TI ONER
MS. BPL INDI A LTD.

Vs.
RESPONDENT:
COCMOMCI HSI SNI , ONER OF CENTRAL EXCl SE
DATE OF JUDGVENT: 07/ 05/ 2002
BENCH

N. Santosh Hegde & Shivaraj V. Pati

JUDGVENT:

SH VARAJ V. PATIL, J.

The appel | ant i mported 100 kits of VIR with col our
nmonitors in disassenbled condition. These itens were
described in invoices and bills of entry as "sets of
assenbly, sub-assenbly and ot her hardware itenms for
assenbly of conplete VIR and col our nonitors". The
sai d goods were subjected to countervailing duty @8%
ad valoremfalling under tariff item No. 68. During
the period 2.12.1981 to 26.2.1982, the appel |l ant
started assenbling these goods into VIRs and col our
nonitors at their factory at Pal ghat and cl eared the
sets wi thout paynment of duty, without intimation and
wi t hout observing the Central Excise fornalities.

The Superintendent of Central Excise, Range-1II
Pal ghat, whil e perusing advice notes of the factory
observed that certain VIRs and col our nonitors were
manuf actured and cleared by the appellant duringthe
peri od June, 1982 to August, 1982 and issued letter
dated 12.8.1982 asking the appellant to furnish details
of the sets cleared and to explain why duty shoul d not
be denanded on such sets and why action should not be
taken for contravention of Central Excise rules.
However, the appellant did not furnish the required
i nformation. Thereafter, the Superintendent issued a
show cause notice dated 6.12.1982 asking the appel |l ant
why a duty of Rs. 5,58,000/- due on 56 sets of VIRs and
col our nonitors should not be demanded under Section
11- A of the Act and anot her show cause notice dated
2.4.1983 was issued for Rs. 1,78,500/- due on 17 sets
of VTRs and col our nonitors. The appellant in response
gave replies by letters dated 31.1.1983 and 11.2.1984
respectively.

On 9.6.1983, the Central Excise Oficers searched
the factory of the appellant and on 14.6.1983 the
O fices of the Directorate of Anti-Evasion searched the
factory prem ses on 20, K H Road, Bangal ore. 20 Nos.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

of VTRs were detained which were reported to have been
brought there fromthe factory of the appellant at

Pal ghat. The Manager was not able to produce any
document to show that the Central Excise Duty had been
paid on these sets. |In subsequent investigations, it
was found that the appellants had nmanufactured and
cleared VIRs and col our nonitors wi thout disclosing
details thereof to the Departnent and wi thout observing
the Central Excise formalities. Evidence to show
actual price at which VIRs and col our nonitors were
sol d to i ndependent whol esal e buyers was al so col |l ected
during the course of investigation. One nore notice
was i ssued on 20.2.1986 by the Collector, Centra

Exci se, in continuation of show cause notices dated
6.12.1982 and 2.4.1983 issued earlier giving the
detail ed facts asking the appellant why Central Excise
duty of Rs. 9,43,884.38 on 100 VTRs and 100 col our

noni tors cl eared wi thout paynent of duty should not be
demanded. / In-reply dated 7.4.1986 given on behal f of
the appellant, it was stated that two show cause

noti ces were already issued and replies were furnished
and request was made to di spose of the earlier show
cause notices before deciding the |ast one. A further
reply dated 14.7.1986 was furni shed by the appellants.

The stand of the appellant was that assenbly of
conponents inported in Sem Knocked Down ( SKD)
condition into VTRs/col our nonitors did not anpunt to
manuf acture for the purpose of |evy of excise duty.
According to them the inported conmponents in SKD
condition were only put together by using fasteners;
that no manufacturing activity or use of power was
i nvol ved in the process; the show cause notice dated
2.4.1983 was hit by limtation in respect of the
cl earances effected prior to 3.10.1982. Extended
period of limtation under Section 11-A was not
avail able to the Revenue. The appellant al so took up
the stand that the valuati on adopted was not correct.
Further, wi thout conpleting the proceedi ngs pursuant to
the two earlier show cause notices issued, the
Col I ector could not have issued the third notice and
proceeded agai nst the appellant in confirmng the
demand for Rs. 9,43,884.38 and directing the appellant
to pay the said duty and inposing a penalty of Rs.

3, 00, 000/ - .

The Coll ector, after considering all aspects, by
his detail ed order dated 24.7.1987 rejected all the
contentions raised by the appellant and confirned the
denmand. The appeal filed by the appellant before the
Tribunal (CEGAT) chal l enging the said order of the
Col  ector dated 24.7.1987 was disnissed on 6.3.1997.

The application filed by the appellant under Section
35-F of the Act for reference was al so rejected on
1.9.1998. Hence, this appeal

Bef ore us, M. Raju Ramachandran, |earned senior
counsel urged that (1) fastening inported di sassenbl ed
VTRs with col our monitors did not ampunt to manufacture
within the neaning of Section 2(f) of Central Excise &
Salt Act, 1944; the fasteners had al so been inported
al ongwi t h di sassenbl ed VTRs and col our nonitors; VIRs
with colour nonitors were not |liable for paynent of
exci se duty as the countervailing duty applicable to
the sane at the tinme of inmport under tariff item had
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been paid; (2) the denmand of duty was grossly barred by
[imtation; the Conmi ssioner and Assistant
Conmi ssi oner could not issue separate show cause
notices; the very fact of Assistant Collector issuing
notices earlier clearly shows that the Department was
fully aware of the inport of the disassenbl ed VIRs
alongwith the colour nonitors and assenbling of the
sanme and selling them there is no avernent in the
show cause notice of any willful suppression of any
material fact or fraud or nisrepresentation. Hence,
the extended period of limtation could not be invoked.

Per contra, the learned Attorney General supported
the i npugned order stating that the Collector as well
as the Tribunal have considered all aspects. In the
light of the contentions raised by the appellants, a
finding of fact is recorded |ooking to the process
i nvol ved that the appell ant manufactured VIRsS with
col our 'nonitors and cleared themw thout intimation to
exci se authorities and w thout paynent of duty. He
poi nted out that all was not well w th the appellant in
replying to the show cause notices. They were trying
to avoid or delay in giving reply to show cause
noti ces; when they thenselves did not intimate as to
when t hey manufactured the goods and when they cl eared
wi t hout conpleting the Central Excise fornmalities, they
| acked bona fides. The third notice issued by the
Col  ector on 20.2.1986 was issued only in continuation
of the earlier two notices; nmerely because earlier
noti ces were issued by the Assistant Conm ssioner, it
could not be said that the Collector had no
jurisdiction to continue the proceedi ngs and pass
adj udi catory order.

We have carefully considered the subm ssions nade
by the | earned counsel for the parties. According to
the appellant the inported kits of VIR and col our
nonitors in SKD condition were only assenbl ed by using
fasteners and as such no manufacturing activity was
i nvol ved in bringing out VTRs/col our nmonitors-so as to
attract the excise duty as demanded. But the
contention of the Revenue is to the contrary.

This Court in Union of India vs. Delhi Coth and
General MIIs [1977 (1) ELT (J199)] defined manufacture
thus "The word ' Manufacture’ used as a verb s
general |y understood to nmean as 'bringing into
exi stence a new substance’ and does not nean nerely 'to
produce sone change in a substance’." Follow ng
passage from an American Judgnent, quoted in Pernmanent
Edition of Wrds and Phrases Vol. 26, reads thus: -

"Manuf acture inplies a change but
every change is not manufacture and yet
every change of an article is the result
of treatnent, |abour and nanipul ation
But sonmething nore is necessary and
there must be transformation, a new and
different article must emerge having a
di stinctive nanme, character or use.”

It is well settled that a question as to when a
manuf acture of product takes place within the neaning
of Section 2(f) of the Act is a mxed question of |aw
and fact. The nature and the extent of processes my
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vary fromcase to case. Wen a change takes place and
a new and distinct article comes into existence known
to the consuners and the comrercial community as a
conmer ci al product, which can be no | onger regarded as
the original comodity, such a change constitutes a
process of manufacture.

It is not disputed that the inported kits of
conponents of VTRs and col our nonitors in SKD condition
were itenms falling under Item 68 for |evy of
countervailing duty. It is clear fromthe nmateria
pl aced on record that by the process undertaken by the
appel l ant a change is brought about facilitating the
utility of the product for which they were nmeant. In
ot her words, pursuant to the process, a transformation
has taken place at the hands of the technical experts
or skilled persons-and not by laynen, which nade the
product to have a distinct character and use. Such
product of VTIR/ colour nonitor as finished product was
cl assified under 1tem 37BB

The Coll ector as well -as the Tribunal recorded a
finding of fact based on the material placed on record
that the assenbly of inported kits of components into
VTRs/ col our nonitors by using the fasteners constituted
the process of manufacture and rightly so in our
opi nion. W have no good reason to take a contrary
view on this finding of fact. The Tribunal in the
i mpugned order has recorded thus: -

"It is seen that the appellant inported
conponent part in SKD condition and the
fini shed product was VCR wi th col our
nmonitor. The VCR and the col our nonitor
were cleared together. dCassifn. of the
VIR is u/i 68 of the erstwhile tariff.
But after undergoing the process of
manuf acture for the assenbly, the
product at the tinme of clearance from
the factory was classifiable u/i 37BB
Therefore, a transformation in the
character of the inported goods took

pl ace and the new product is energed.

It is, therefore, seen that the product
kit of VCR at the tine of inmport was
trailable and notionally was classified
u/'i 68 of the erstwhile tariff and after
assenbly and at the tinme of clearance
the resultant product was classified
u/item 37BB and t he product therefore,
can be renoved only on paynent of duty.
Similarly the kits for colour nonitor is
al so classifiable under item 68 of the
erstwhile tariff whereas after assenbly,
the product at the tine of clearance was
classifiable u/i 33A or 37BB when sold
in conbination with VCR.  The invoices
of the appellant bearing 245s and 246
and 171 and 172 nentioned in the SCN
showed the basis of the value adopted in
the case of VCR and col our nonitor."

The contention advanced on behal f of the
appel l ant, that once countervailing duty was paid by
themon the sanme itens they were not liable to pay the
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duty again on the VIRs/colour nonitors, was rejected by
the Tribunal relying on the decision of this Court in
M's. Narne Tul anan Manufacturers (P) Ltd. Vs. CCE,
Hyderabad [ 1989 (2) ECR 129 (SC)]. Para 3 of the said
j udgrment reads: -

"3. The appel lant’s contention
before the Tribunal was that it was only
preparing a part and that part is
dutiable as a separate part. The
appel I ant, however, did the work of
assenbling. As a result of the work of
the appell ant a new product known in the
mar ket and known under the excise item
"wei ghbri dge" cones into being. The
appel l ant will become a manufacturer of
that product and as such'liable to duty.
That is precisely what the Tribunal
found on the facts of the case.” The
appel | ant' seens to have been obsessed by
the idea that as a part of nmachine is
liable to duty then the whol e end
product should not be-dutiable as

separ ate exci se goods. That is m stake,
a part nay be goods as known in the
excise laws and nmay be dutiable. The
appellant in this case clainms to have
manuf actured only the indicator system
If the indicator systemis a separate
part and a duty had been paid on-it and
if the rules so provide then the
appel l ant may be entitled to abatenent
under the rules. But if the end product
is a separate product which conmes into
being as a result of the endeavour and
activity of the appellant then the
appel | ant nmust be held to have
manufactured the said item \Wen parts
and the end product are separately
dutiable both are taxable."

This being the position, in our view, the Tribuna
was right in its conclusion that the appellant was
liable to pay duty on the end product. The deci sions
cited before us by the | earned counsel for the
appel l ant in support of his stand were considered by
the Tribunal and rightly distinguished on facts. W do
not think it necessary to consider them again

The Collector as well as the Tribunal on detail ed
exam nation of facts and | ooking to the conduct of “the
appel l ant in delaying to give reply to the show cause
noti ces and not giving necessary intimation to the
Department before clearing the products manufactured by
them have held that the | onger period of limtation
was available. In this regard the Collector in his
order, in para 11, has stated thus: -

"11. The stand taken by the assessee
vice their reply dated 11.2.84 in
response to the SCN dt. 2.4.83 was that
the cl earances effected prior to 3.10.82
woul d be hit by tinme bar, and the basis
of val ue adopted by the Supdnt. was not
correct. | would have accepted the
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first objection provided Ms BPL had
produced any evidence to show that they
had declared to the dept. either by
letter or through the docunents (CL
returns to be furnished by the assessee
every month (like RT 12/ GP) the details
of manufacture/clearance. In this
connection, | want to nake it clear
beyond any shadow of doubt that, an
intimation regarding the total no. of
kits inmported by Ms. BPL could not be
deenmed to be an intimation in this
regard as the liability to pay duty
arises only after the manufacture is
conpl ete and cl earance takes pl ace.
Since Ms. BPL have not produced any

evi dence to show that they had furnished
the details of renpval to the Supdnt. in
time even in spite of specific request
made vide OC No. 2786/82 dt. 17.9. 82,
M's. BPL have no right to claimthat the
demand notice dt. 2.4.83 is barred by
[imtation."

Agreeing with the finding of the Collector on the
guestion of limtation the Tribunal also in para 13 of
the judgnent recorded thus: -

"13. The next point of the appell ant
is that longer period of limtation is
not invokable in this case. It is seen

that the appellant havi ng manufactured
the product in question and renoved the
sanme without any intinmation to the dept.
which clearly goes to show that their
action was with intent to evade paynent
of duty. There cannot be any baonafide
belief on the part of the appellant in
this regard. |In these circunstances the
contention of the appellant that the
renoval of the goods w thout payment of
duty was not with intent to evade
paynment of duty cannot be accepted.
Therefore, the duty denmanded by invoking
the longer period of limtationis in
accordance with | aw "

Under these circunstances the contention advanced
on behal f of the appellant on the question of
l[imtation is untenable having regard to facts and
ci rcunst ances of the case

The contention, that the Collector could not have
i ssued one nmore notice on the same set of facts when
the proceeding initiated pursuant to the show cause
notices issued by the Superintendent earlier were not
conpleted, is equally untenable. The notice issued by
the Coll ector subsequent to the issuance of notices by
the Superintendent was only in continuation of the
earlier two notices, which fact is evident fromthe
notice itself. Further even issue of notice by the
Superintendent earlier could not take away the
jurisdiction and authority of the Collector in issuing
a notice and passing the order of adjudication. The
Tribunal was right in rejecting this contention also.
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Thus, we find no nerit in this appeal. Hence it
is dismssed. No costs.

[ Shivaraj V. Patil]

May 7, 2002




