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The Department of Engi neering, Chandigarh Administration, is
mai ntaining electricity supply to the Governnent Medical College and
Hospital, Chandigarh. 1t has established a sub-station for that
pur pose.

Al'l the appellants in this batch of appeals are trained
el ectricians and skilled workmen.” They have been enpl oyed t hrough
di fferent Contractors for various jobs connected with the sub-station
set up to maintain electricity supply.

The enpl oyees working at the sub-station in the Medica
Col I ege and Hospital prem ses approached the Central Admnistrative
Tri bunal , Chandigarh with a prayer that the work of the enpl oyees
for maintaining supply of electricity in the College and Hospita
prem ses being of a perennial nature, the Engi neering Departnent of
Chandi garh Admi nistration be directed to regularise 'their services in
the Admi nistration. By its detail ed judgnment passed on 13.8.1988
the Tribunal rejected the petitions filed by the enpl oyees on nerits
as also on the ground that the enployees engaged through
contractor cannot be held to be holders of 'civil post’ as defined
under Section 3(q) of the Adm nistrative Tribunals Act hence the
Tri bunal has no jurisdiction to grant any relief.

The enpl oyees then filed separate Wit Petitions under Article
227 of the Constitution in the Hi gh Court of Punjab -and Haryana
whi ch have been di snissed by the inpugned comon judgnent
passed on 3. 8. 2000.

The contention advanced by the contract enployees before the
H gh Court was that although they were enpl oyed on various jobs by
the Contractor for maintaining supply of electricity to the Coll ege and
Hospital the Engi neering Departnent of the Chandigarh
Admi ni stration exercises conplete control over their work. According
to themthe real enployer is the Engineering Departnment of the
Chandi garh Administration and the Contractor has been introduced
only to pay themsalary or wages. It was argued that in order to
deny the enpl oyees benefits of regular enpl oynment under
Chandi garh Admi ni stration, the agency of Contractor has been
resorted to. The enpl oyees sought annul ment of the order of the
Tribunal and in the alternative sought issuance of directions for
consi deration of their cases for regularisation of their services under
the Chandi garh Administration. They al so sought directions to
prohi bit by issuance of a notification under the provisions of the
Contract Labour (Regulation and Abolition) Act 1970, engagenent of
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| abour through contractor for maintaining electricity supply to the
government hospitals and other coll ege prem ses.

In this batch of appeals, |earned counsel appearing for the
enpl oyees have drawn our attention to certain conditions of the
contracts which have been awarded to various Contractors for
mai nt ai ni ng supply of electricity. Reading those contentions of the
contract, it is argued that they clearly indicate that Engi neering
Depart ment of Chandi garh Administration has retained conplete
control on the enploynment, work and continuance of service of the
contract labour. It is further argued that maintenance of supply of
electricity to hospital and coll ege prem ses being a work of
per manent and perenni al nature, enploynment of the staff for it
through contractor is an unfair |abour practice.

The respondent Chandigarh Adninistration has not disputed the
fact that the maintenance of electricity supply to the Hospital and
Col | ege buil ding is under the Engi neering Departnment of Chandigarh
Adm nistration. Its case is that the Engi neering Departnent of
Chandi gar'h Admi ni-strati on does not have adequate nai ntenance staff
to execute the job, hence the work has been awarded to Contractors
through the process of tender. Wth regard to the certain terns of
the contract it is explained that to ensure efficiency and quality of
work, which is of a‘technical nature to be carried under technica
gui dance and as the Contractors’ availability at the site for all twenty
four hours is not possible, work of supervision is kept with the regul ar
staff of the Engi neering Departnent attached to the College and
Hospital. |In the event of energency, the enployees have to seek
gui dance fromthe avail able staff at the Hospital. This is said to be
the reason for incorporating conditions in the contract that the
contract enpl oyees woul d be directly under the control of the
Departnment. It is submitted that such control is only for the purpose
of ensuring efficiency and quality of work.

Simlarly, it is explained that the contract |abour has been
enpl oyed for technical work. Insistence has been made in the
condition of contract for engaging qualified electricians and hel pers to
avoi d any danger and hazard in the nmaintenance of electricity. The
condition that the staff provided by the contractor woul d not be
changed w t hout approval of the Departnent is for the sake of
conveni ence since the staff already engaged by the Contractor woul d
becone famliar with the electrical systemof the Hospital and
frequent change in the staff mght inmpair normal work. Thus
expl ai ning the various conditions of the contract it is submtted that
the enpl oyees have been engaged through the Contractor for
mai nt enance of electricity fromthe sub-station. This, it is said, is a
tenmporary arrangement till the Administration creates requisite
nunber of posts and decides to recruit enpl oyees under the
Depart nment on deputation or by direct recruitnent.

We have exani ned the contentions advanced by the enpl oyees
before the Tribunal and in the H gh Court. Before the Tribunal and
the Hi gh Court, the appellants did not dispute the fact that they are
enpl oyees of the Contractor. They sought relief of regularisation of
their services under the Engineering Departnment of Chandigarh
Admi ni stration on the ground that the work of nmintaining supply of
electricity for which they have been enpl oyed being of a permanent
and perennial nature, they should be directed to be directly enpl oyed
by the Admi nistration.

In these appeal s before us there appears to be a shift fromthe
stand taken by the enpl oyees before the Tribunal and in the High
Court. What is now being urged is that the electricity supply is to be
mai nt ai ned by the Engi neering Departnent of the Administration and
instead of directly enploying the appellants, the Adm nistration has
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resorted to the node of appointnment through Contractor. Relying on
the ternms and conditions of the contract it is submtted that entire
control exercised on the enpl oyees is of the Engi neering Departnent.
They are, in fact, enployed by the Engi neeri ng Departnent though
under the garb of contractual appointnment which is fake and a
canouflage. It is argued that this Court can lift the veil of make-
bel i eve rel ationship and hold that the appellants are in fact the
enpl oyees of the Engi neering Departnent of the Administration

Strong reliance is placed on [1978 (4) SCC 257] Hussai nbhai

Calicut vs. The Alath Factory Thezhilali Union Kozhi kode;

[1999 (3) SCC 601] Secretary, HSEB vs. Suresh; [2003 (6)

SCC 528 BHEL vs. State of UP

Learned counsel appearing for the respondent on the side of
the Administration submitted that in the Constitution Bench decision
of this Court in the case of Steel Authority of India Ltd. vs.

Nati onal Uni on Waterfront Wbrkers [2001 (7) SCC 1], after

considering all previous decisions, this Court has explained the nature
of right of contract enployees in various contingencies such as where
there exi'sts a notification issued under Section 10(1) of CLRA Act
prohi bi ting enpl oynent of contract labour in particular establishnent
and where there is no such prohibition. The Constitution Bench has

al so explained the legal position of the contract |abour where it is
enpl oyed through the agency of contractor although in reality such

enpl oyment is directly under the principal enployer and for the

enpl oyer’s work or processes in the establishment.

Ref erence has al so been made by counsel for the parties to the
decision of this Court in Minicipal Corporation of Geater
Munbai vs. KV Shram k Sangh [2002 (4) SCC 609] in which the
Constitution Bench decision in Steel Authority of India (supra) has
been relied to direct the enpl oyees to seek renmedy by availing forum
of industrial adjudication under the I'ndustrial Disputes Act. It is held
that it is only in industrial adjudication that facts and circunstances
can be investigated to ascertain the nature of enploynent.

On behal f of the Delhi Adm nistration, it is stated that its
Engi neering Departnent is registered under Section'7 of the CLRA
Act. It is not disputed by the parties that no notification under
section 10(1) of the CLRA Act has beenissued prohibiting
enpl oyment of contract | abour in the Engi neering Department of
Chandi garh Adm ni stration

We have considered the argunments advanced on behal f of the
enpl oyees based on the terns of the contract.

In determ ning the rel ationship of enpl oyer and enpl oyee, 'no

doubt 'control’ is one of the inportant tests but is not to be taken as
the sole test. In deternmning the relationship of enployer and

enpl oyee all other relevant facts and circunstances are required to

be considered including the terns and conditions of the contract. It

is necessary to take a nultiple pragmatic approach weighing up al
the factors for and agai nst an enpl oynent instead of going by the
sole "test of control’. An integrated approach is needed.
"Integration’ test is one of the relevant tests. It is applied by
exam ni ng whether the person was fully integrated into the

enpl oyer’s concern or renmi ned apart from and i ndependent of it.

The other factors which may be relevant are - who has the power to
sel ect and dism ss, to pay renuneration, deduct insurance
contributions, organise the work, supply tools and materials and what
are the "nutual obligations’ between them (see Industrial Law \026Third
edition by I.T. Smith and JC Wod \026 at pages 8 to 10).

Normal Iy, the relationship of enployer and enpl oyee does not
exi st between an enpl oyer and Contractor and servant of an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 5

i ndependent Contractor. \Were, however, an enployer retains or
assunes control over the neans and nethod by which the work of a
Contractor is to be done it may be said that the relationship between
enpl oyer and the enpl oyee exists between him and the servants of

such a Contractor. 1In such a situation the nmere fact of forma

enpl oyment by an independent Contractor will not relieve the master

of liability where the servant is, in fact, in his enploynent. |In that
event, it may be held that an i ndependent Contractor is created or is
operating as a subterfuge and the enployee will be regarded as the

servant of the principal enployer. Were a particular relationship
bet ween enpl oyer and enpl oyee is genui ne or a canoufl age through

the nmode of Contractor is essentially a question of fact to be
determ ned on the basis of features of relationship, the witten terns
of enploynent, if any, and the actual nature of the enpl oynent.

The actual nature of relationship concerning a particular enpl oynment
bei ng essentially a question of fact, it has to be raised and proved
before an industrial adjudicator. Conclusion Nos. 5 & 6 of the
Constitution Bench decision of this Court in Steel Authority of

I ndia (supra) are decisive for purposes of this case which read as
under :

"(5). On issuance of prohibition notification under
section 10(1) of the CLRA Act prohibiting enpl oynent
of contract | abour or otherwi se, in an industria
di spute brought before it by any contract labour in
regard to conditions of service, the industria
adj udi cator will have to consider the question whether
the contractor has been interposed either on the
ground of havi ng undertaken to produce any given
result for the establishment or for supply of contract
| abour for work of the establishnment under a genuine
contract or is a nere ruse/canoufl age to evade
conpliance with various beneficial |egislations so as to

deprive the workers of the benefit thereunder. |If the
contract is found to be not genuine but a mere
canouf |l age, the so-called contract labour will have to

be treated as enpl oyees of the principal enployer who
shal |l be directed to regul arise the services of the
contract |abour in the establishment concerned

subject to the conditions as may be specified by it for
that purpose in the light of para hereunder

(6) If the contract is found to be genui ne and

prohi bition notification under Section 10(1) of the
CLRA Act in respect of the establishnent concerned
has been issued by the appropriate CGovernnent,
prohi bi ti ng enpl oynent of contract |abour in any
process, operation or other work of any establishment
and wherein such process, operation or other work of
the establishnent the principal enployer intends to
enpl oy regul ar workmen, he shall give preference to
the erstwhile contract |abour, if otherw se, found
suitable and, if necessary, by relaxing the condition as
to maxi mum age appropriately, taking into

consi deration the age of the workers at the tine of
their initial enployment by the contractor and al so
rel axi ng the condition as to acadenic qualifications
ot her than technical qualifications."

In case of Steel Authority of India (supra) after recording the
above concl usi ons, the Constitution Bench added : -

"W have used the expression "industrial adjudicator"
by design as deternination of the questions
af orementi oned requires enquiry into disputed
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guestions of facts which cannot conveniently be made

by H gh Courts in exercise of jurisdiction under
Article 226 of the Constitution. Therefore, in such
cases the appropriate authority to go into those issues
will be the Industrial Tribunal/Court whose

determ nation will be anenable to judicial review"

Rel ying on the Constitution Bench decision of this Court, in the
case of Municipal Corporation of G eater Minbai vs. KV
Shram k Sangh [2002 (4) SCC 609] the enpl oyer who had | ost the
case in the wit petition before the Hi gh Court was directed to
approach the appropriate court for industrial adjudication

The rulings of this Court which have been relied but which are
earlier to the decisionof the Constitution Bench in case of Stee
Authority of India (supra) can be of little assistance to support the
contentions on behalf of the appellants. The other decision strongly
relied in the case of BHEL (supra) [2003 (6) SCC 528] is
di stingui shable. The decision in favour of the worknmen was rendered
in that case after an industrial adjudication had ended in their favour

In view of clear and binding pronouncenment of |aw by the
Constitution Bench of ‘this Court in the case of Steel Authority of
India (supra), in the present appeals which arise from wit petitions
preferred agai nst the adverse judgnent of the Central Admnistrative
Tri bunal (CAT), none of the reliefs, as prayed for, can be granted to
the enpl oyees. Wthout ascertaining through the industrial forum
factual aspects of inter se relationship between the Chandi garh
Admi ni stration, the Contractor and the contract enpl oyees, no relief
can be granted.

For the aforesaid reasons, these appeals are di sm ssed but
wi thout prejudice to the rights of the enployees to resort to the
renmedy of industrial adjudication in accordance with l'aw as expl ai ned
above.

In the circunstances, we make no order as to costs in these
appeal s.




