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CASE NO. :
Appeal (civil) 5941-5942 of 2005

PETI TI ONER
Pent akot a Sat yanarayana & O's.

RESPONDENT:
Pent akot a Seet harat nam & O s.

DATE OF JUDGVENT: 29/09/2005

BENCH
Ruma Pal & Dr. AR Lakshnanan

JUDGVENT:

JUDGMENT

(Arising out of S. L.P.~(Civil) Nos. 21835-21836 OF 2003)
Dr. AR Lakshmanan, J.

Leave granted.

The above two appeal's were fil ed against the judgment and order dated

20. 06. 2003 passed by the H gh Court of Judicature, Andhra Pradesh at Hyderabad in
Appeal No. 720 of 1997 and Cross (bjections, A No.990 of 1997 and Cross (bjections

and Tr. A.S. Nos. 2450 and 2451 of 1999 whereby the Hi gh Court dismissed all the
appeal s filed by the appellants herein and al lowed the Cross Cbjections in part to the
extent indicated in the judgnent.

The appel |l ants before the Hi gh Court are the defendants in OS. Nos. 7 and 287

of 1984 filed by Krishna Bhagavan and Seet haratnam ' The appellants herein also filed

O S. No. 239 of 1985 seeking a decree for perpetual injunction restraining the
respondents herein and some other third parties frominterfering with the plaint
schedul e properties. Likewi se, OS. No. 82 of 1987 was filed by the appell ants seeking
a decree for perpetual injunction restraining the respondents frominterfering with the
pl ai nt schedul e properties. Against the dism ssal of those two suits, the appellants filed
C.MA No. 10 of 1988 on the file of the Additional District-Judge who dism ssed the
appeal . The Principal Subordi nate Judge, by her order dated 29.04.1997, passed in

O S. Nos. 7 of 1984 and 287 of 1984 decreed the suits. The other two suits filed by the
appel l ants for injunction were dismssed with costs. The appellants filed four appeals
before the Hi gh Court which were dism ssed. The cross objections filed by the
respondents were allowed in part. Aggrieved against the judgnment in A'S. Nos. 720 of
1997 and 990 of 1997, the above appeals were filed in this Court.

The facts and circunstances which led to the filing of the appeals and 4 suits
may be noted in brief:-

One Pentakota Sriramurthy who is the father of the appellants herein got

married with the first respondent herein Pentakota Seetharatnamin the year 1952. The
marital life with the first wife was not very happy. Sriramurthy started living with one
Al a Kantama who is divorced fromher first husband as per caste customin the year
1954. Soon after the divorce, Alla Kantamm and Sriramurthy started |living as man

and wife in the same village itself. Alla Kantamm was accepted as the second wi fe.
Srirammurthy and Al l a Kantama begot two sons - Pentakota Satyanarayana and

Pent akot a Prasadarao and one daughter \026 Villuri Susheela in the year 05.01. 1956,
03.11.1958 and 17.12.1960. The second respondent \026 Krishna Bhagavan was born on
01.01.1963. He is the youngest son of one Paramesu, who is the natural brother of

Pent akota Srirammurthy. Krishna Bhagavan’s father and nother di ed when he was

aged hardly 3 years. Pentakota Sriramurthy brought himup and fostered him The
appel l ants’ father Pentakota Srirammurthy performed the marriage of his daughter i.e.,
the third appellant herein on 18.02.1976 and his son, the first appellant on 12.02. 1981
in a befitting manner and printed invitation cards in his own nane as father which is
marked as Exhibits B4 and B5. The appellants’ father executed a WII regarding his
properties and got it registered in the year 1980. Under the said WIIl, he made a
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provision to the first wife Seetharatnam- the first respondent herein for decent l|iving (of

an extent of 13 acres of |and and house etc.) and given the rest of his properties to the
appel l ants born through Alla Kantamm (second wife). True copy of the registered WI|

was marked as Exhibit B9 in the courts bel ow and is annexed and marked as

Annexure-P1l. Wile so Seetharatnam surprisingly filed a suit O S. No. 287 of 1984

seeking a decree for maintenance with a charge on Srirammurthy’s half share in the

pl ai nt schedul e property and to provide her separate residence. It was stated in the

pl ai nt that Pentakota Sriramurthy died intestate on 20.11.1985 pending the suit and

that the WIIl is neither true nor valid nor binding on her. She also denied the execution
attestation, registration etc. It was clained in the plaint that consequent on the death of

Pent akota Srirammurthy, the right of the plaintiffs against the estate of the deceased
Srirammurthy cones into effect.

It was further stated that if the WIIl set up by the defendant therein is upheld,

Seetharatnamwi || not only get the properties which have been bequeathed in her
favour under the WI I but her claimfor nmaintenance subsists against the estate of the
deceased Sriramurthy in the hands of the appellants herein (Defendant Nos. 3-5). It

was al so stated that the second respondent Krishna Bhagavan is the adopted son of

the plaintiff Seetharatnamand the first defendant Sriramurthy and the defendants and
the plaintiff constituted nenbers of H ndu Joint Family owni ng considerable properties
mentioned in the A & B schedule to the plaint.

The second respondent Krishna Bhagavan filed OS. NO 7 of 1984 seeking a

decree for partition and separate possession of his half share in the fam |y properties
claimng for the first tine as the adopted son of Seetharatnam and Sriramurthy.
Srirammurthy and Seet harat nam were i npl eaded as defendant Nos. 1 & 2 and the

appel l ants were added as LRs of the deceased first defendant as per order dated
12.09.1989 in I.A 808 of 1986. It was stated in the plaint that Krishna Bhagavan was
born on 01.01.1963 and that Sriramurthy and Seetharat namrequested the natura

parents of Krishna Bhagavan | ate P.Paranesu and his wife in the year 1966 to give

Krishna Bhagavan in adoption to them ~ Paramesu and his wife consented to the sane

and Krishna Bhagavan was given in adoption to Srirammurthy and Seet haratnam by his
natural parents and he was received by them and that the adoption cerenpny took

pl ace in accordance with Hi ndu | aw, custons and usage and Kri shna Bhagavan was

bei ng brought up by his adoptive parents. It was further submitted that a WIIl was
executed by Srirammurthy by playing fraud with a view to bequeath the najor share of

the joint family properties to Alla Kantanmma and her children with a view to deprive

Kri shna Bhagavan and his adoptive nother Seetharatnam It was subnitted that he

bei ng the adopted son by virtue of the adoption on 05.02.1966 is entitled to a half share
inthe joint famly properties. |t was further stated that Sriramrurthy died intestate on
20.11.1985 and on his death his share of the plaint schedule properties devol ved upon

hi s wi dow Seet har at nam and the adopted son Kri shna Bhagavan and consequent|y

Kri shna Bhagavan will be entitled to not only his half share as adopted son but also half
share in the share of Sriramurthy. So in all Krishna Bhagavan w |1 be entitled to 3/4th
share in all the plaint A, B & C schedule properties in the plaint, the remaining 1/4th
share bel ongs to Seet harat nam

The appel lants’ father Srirammurthy contested both the suits. | He had filed

witten statenent on 07.04.1984. He denied the adoption of Krishna Bhagavan. 1t was

al so stated that in the year 1954 he canme into contact with one Al a Kantamma who

di vorced her husband Kanakai ah as per their caste customin the year 1954 and they
started living as man and wi fe and begot two sons and one daughter and brought them

up and perforned their marriages. It was further pleaded that during the year 1980, he
executed a WIIl in respect of his properties and got it registered. After filing the witte
n

statement, Srirammurthy died on 20.11.1985 and the appellants were brought on

record as his legal representatives in OS. Nos. 287 and 7 of 1984. That apart, the
plaint in OS. No. 287 of 1984 was anended denying the WIlI| alleged to have been
execut ed by deceased and claimng the deceased died intestate. Thus she cl ai ned
absolute rights in respect of the estate of the deceased or at |east 1/4th share in the
pl ai nt schedul e properties. Simlarly, the plaint in OS. No. 7 of 1984 was al so
amended claimng 3/4th share in the plaint schedul e properties. The appellants
subsequently filed their witten statenents and denied all the allegations raised in the
plaint. On behalf of the plaintiffs, PW 1-6 were exam ned and on behal f of the
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def endants DW 1-8 were exam ned. As already noted, Special Leave Petition Nos.
21835 and 21836 of 2003 were filed against the judgnent and decree in A S. Nos. 720
of 1997 and 990 of 1997.

We heard M. K. V.Viswanat han, |earned counsel for the appellants and M. P.S

Nar si mha, | earned counsel for the respondents. Both the |earned counsel invited our
attention to the entire pleadings; evidence let in, both oral and docunentary and made
their neticul ous submissions at length in support of their respective contentions.

M. K V. Viswanat han, |earned counsel for the appellants, after stating the
background facts of the case, submitted that the inpugned judgnment and the order of
the H gh Court is unjust and against |aw, weight of evidence and probabilities of the
case. He submitted that the Hi gh Court and the Courts bel ow cannot overl ook Ex. B9 a
regi stered WIIl when they have recorded a finding that the WIIl is proved as
i nconpliance with the requirement of Section 68 of the Evidence Act, 1872 though
there is no material on record to show that the WIll was executed in suspicious
circunmstances to the satisfaction of the Court. 1t was further submtted that the Courts
bel ow failed to note that the evidence of DW5 and 6 goes to show that the WIIl was
executed by the deceased father of the appellants on his own volition w thout any
pressure fromany side. He would further subnmit that Respondent No.2 Krishna
Bhagavan was not a nmenber of the famly and he was not adopted. It was further
submitted that Pentakota Sriranmurthy was alive when the suits were filed and he filed
a detailed witten statement which had a vital bearing on the adjudication of the case.
He deni ed the factum of adoption and stated that Krishna Bhagavan was the son of
Pent akot a Paranmesu /'whois his elder brother and Krishna Bhagavan was never
adopted but was only | ooked after since Krishna Bhagavan’s parents died young. 1In
para-10 of the witten statenent, he npst inportantly stated that he has executed a WI I
regarding his properties and got it registered in 1980 and that he nade a provision to
Seet haratnam for a decent |iving and gave the rest of the properties to the appellants
herein who he cl aimed were his children through Alla Kantamma. It was further stated
inthe witten statenent that Krishna Bhagavan and his brothers hatched upon a plan to
grab at the property and the suit was virtually a result of that concerted action. After
filing the witten statenent in April, 1984 and before the suit cane up for trial, Pentakota

Srirammurthy di ed and as such he coul d not be exani ned. The appellants also filed
witten statenents broadly on the sanme lines as filed by their father Pentakota
Srirammurthy. According to M. K./ V.Viswanat han, the crucial questions that arise in
this case are the validity of the WIIl dated 20.02.1980 Ex.D9 and t he genui neness of the
factum of adoption. He also nade subnissions onthe l'egal principles and its
application to the facts of the case. ~According to him the respondents have not proved
that Krishna Bhagavan was adopted by Pentakota Sriramrurthy and Seet harat ham
and that the evidence relied upon, nanely, PW, PW, PW, DW and DWB falls short
of the required proof in law. He took us through the evidence and pl eadi ngs and
various circunstances which negate the genui neness of the adoption. On presunption
of marriage due to |long cohabitation, M. Viswanathan cited sone-authorities, nanely,
Thakur Gokal chand vs. Parvin Kumari reported in [1952] SCR 825; Badri Prasad vs.
Dy. Director of Consolidation and Others reportedin (1978) 3 SCC/527; S.P.S
Bal asubramanyam vs. Suruttayan alias Andali Padayachi and Others reported in
(1994) 1 SCC 460, Sobha Hymavathi Devi vs. Setti Gangadhara Swany and O hers
reported in (2005) 2 SCC 244. He also cited various decisions to the effect that there is
no absol ute bar for interference on concurrent findings.

M. P.S. Narsimha el aborately argued in support of his contentions and with
reference to the pleadings, docunents and evidence let in. He submitted that though
the appellants filed appeals against all the suits and all the appeals were dism ssed, the
appel l ants herein filed special |eave petitions before this Court only against the suits
filed by the respondents which was upheld by the High Court and no special |eave
petitions are filed against the dismissal of the suits filed by the appellants which were
uphel d by the Hi gh Court, therefore, the decrees in suits filed by the appellants have

become final. According to him the suits filed by the appellants are based on the
all eged right arising out of the WIIl executed by Pentakota Srirammurthy and that the
trial Court as well as the High Court disbelieved the WIIl and disnmissed the suits. It was

further subnitted that the appellants have not even made any subm ssions before the

Hi gh Court that the property is not the joint famly property. As there was neither a

pl eadi ng, evidence, subm ssion, finding nor any ground in appeal, the H gh Court
correctly concluded that the properties in question are ancestral properties and there is
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no evidence or pleading to show that the same are the self-acquired properties

of the first defendant. Even before this Court, the appellants have not raised the plea
with regard to the nature of the property being joint or self-acquired and, therefore, the
| earned counsel submitted that the appellants should not be permitted to raise this

i ssue before this Court w thout a pleading or ground either before the H gh Court or
before this Court. M. Narsinmha submtted that the Courts bel ow have gi ven concurrent
findings on pure question of facts. This Court would not ordinarily interfere with these
findings and review the evidence for the third tinme unless there are exceptiona

circunst ances justifying the departure fromthis normal practice. |In support of this
contention, he cited Srinivas Ram Kumar vs. Mhabir Prasad and O hers, [1951]

SCR 277 and M's Tul sidas Khinji vs. Their Wrknen, [1963] 1 SCR 675.

On the factum of adoption, M. Narsinmha submitted that it has been the case of
the plaintiff and defendant No.2 in O S. No. 287 of 1984 that defendant No.2 is the
adopt ed son of defendant No.1 and that Seetharatnam Sriramurthy and Krishna
Bhagavan constituted a H ndu Joint Fam |y owning the plaint schedule properties. It is
al so pl eaded that defendant No.1 adopted defendant No.2 from his natural parents as
per H ndu | aw, custons and usage and in view of the said adoption, defendant No.2 is
entitled to his half share in the said property.

Def endant No.2 also filed a suit for partition in OA No. 7 of 1984 agai nst
def endant' No. 1 and the plaintiff wherein he pleaded that D1 and the plaintiff adopted
himfromhis natural parents in -accordance with Hi ndu |l aw, custons and usage. M.
Nar si mha submitted that the plaintiffs exanmined 4 witnesses to prove the factum of
adoption and the wi tnesses deposed that D2 was adopted as per H ndu custons and
all the relations of their famly were present at the tine of cerenony conducted in that
regard. |In the cross exam nation, she deposed that the cerenony took place 30 years
ago officiated by one Kondal Rao as Purohit ‘and that D2 was handed over by his
natural parents to herself and DI and mantras were also recited by the said Purohit
during the adoption cerenony. The Headmaster of the school PWB where D2-D5
studi ed deposed that the Photostat copy of the admi ssion application formpertains to
D2 which al so shows the nanme of Dl as the father of D2 and that Dl signed in the
originals of the said docunent in the capacity of the father D2. A Telugu Pandit of the
sai d school al so deposed that the copy of the adm ssion application formin respect of
D2 and Ex. X-12 showed D1 as the father of D2. Apart fromthe above-nentioned
wi t nesses, two independent w tnesses were al so exam ned and both these witnesses
deposed that the adoption took place 30 years back and were attended by other people
including the relation of D1 and the plaintiff. DW and DWB further deposed that
adoption cerenony was officiated by Kondal Rao as Purohit and the natural parents of
D2 handed over D2 to D1 and the plaintiff along with the coconut who in turn accepted
the sane. Thus M. Narsinmha subnitted that on a perusal of the above evi dence of al
the said witnesses, it can be seen that the factum of adoption of D2 by plaintiff and D2
is amply proved and that their evidence has been duly corroborated by the ora
evi dence of DA and DW. M. Narsimha submitted that nuch weightage has to be
given to the evidence of DW2 and DWB as they bei ng i ndependent w tnesses did not
have any interest in either of the parties to the suits.

M. Narsimha then attacked the genuineness of the WIlI. ~He subnmtted that D3
and D5 (appellants) relied nostly on the WIIl Ex-B9 to disprove the contention of the
plaintiff and D2 with regard to the adoption. It was submtted that the H gh Court upheld
the findings arrived at by the trial Court and the concurrent findings of fact arrived at by

both the Courts bel ow are based on material evidence and based on record and does

not suffer fromany perversity so as to warrant interference under Article 136 of the
Constitution of India by this Court. He also cited few decisions which held that for a
valid adoption the law requires that the adoptive child should be handed over by its
natural parents to the adoptive parents, who shall receive it. He also drew our attention
to the relevant portions of sone of the judgnents of this Court in Madhusudan Das vs.

Sm . Narayani bai and thers, (1983) 1 SCC 35, Lakshman Singh Kothari vs. Snt

Rup Kanwar, [1962] 1 SCR 477 and L. Debi Prasad (Dead) by LRs. Vs. Snt. Triben

Devi and Others, (1970) 1 SCC 677.

Argui ng further on the genuineness and validity of the WIl, M. Narsimha
submitted that the WIl was executed in 1980 and propounded for the first time in 1997.
According to him the WII is replete with false statenents, nanely, the statenent that

Srirammurthy married Kantamma is fal se on the basis of the evidence of the appellants
thensel ves. The statenment about the paternity of the appellants is false and it is

evi denced by various docunents. The profounder takes active interest in getting the

W1l executed which give rise to a suspicious circunmstance. 1In this case, the profounder
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and the beneficiaries thenselves have arranged for the execution of the WII. They
brought the attestor who is a close friend of the beneficiaries under the WIl. The WII
was in the custody of the profounder for 17 years before it saw the light. The factum of
scribing the WIIl is fraught with so many contradictions that it gives rise to a very very
strong suspicious circunstance and there is absolutely no comopnality in the
statenment of these witnesses and the contradiction is material and goes to the route of
the matter.

M. K V. Viswanat han, |earned counsel for the appellants nade | engthy
subm ssions by way of reply with reference to each and every contention and
subm ssi ons nmade by | earned counsel for the respondents. W shall advert to the
same at the appropriate stage.
In the background facts and circunstances, the foll owi ng questions of |aw arise
for consideration by us:-

1. Wet her the second defendant Krishna Bhagavan is the adopted son of the
first defendant Srlrannurthy,

2. Whet her Ex.B9 W Il is valid and whether it is proved in conpliance with the
requi renment of Section 68 of the Evidence Act;

3. VWet her the Courts bel ow have jUStIerd in decreeing the suits in favour of

the respondents herein and d|sn1SS|ng the appeals filed by the appellants
herein nerely basing on surmises and conjectures and wong application of
| aw?

We have carefully perused the conplaint in OS. No. 7 of 1984 and O S. No.

287 of 1984 and the witten statenent filed by the respective defendants. W have

al so carefully perused the WIl marked as Ex.B9 and executed on 20.02.1980. W

have perused all the original docunents and the evidence recorded by the courts from
the original records sumoned by us fromthe H gh Court and the | ower Court.

We have to bear in nind that P.Sriramurthy married P.Seetharatnamin 1951

According to him soon after the marriage since he did not derive marital pleasure with
respondent No.1, he started living with one A Kantanmma and got 3 children i.e. the
appel | ants herein on 05.01.1956, 03.11.1958 and 17.12.1960. The birth of these
children through P. Srirammurthy is denied by respondent Nos. 1 and 2. Their case is
that the appellants were born to A Kantamma t hrough her husband A. Kanakai ah
According to respondent Nos. 1 and 2, since P. Sriramurthy and Seet harat nam were

i ssuel ess they adopted Krishna Bhagavan, respondent No.2. Their further case is that
the properties of P. Srirammurthy are ancestral and Krishna Bhagavan has half share in
the sanme and after the death of P. Srirammurthy, Kri'shna Bhagavan had 3/4th share

and Seet haratnam the remaining 1/4th share. 1In January, 1984, O A No. 7 of 1984

was filed by the second respondent \026 Krishna Bhagavan against Srirammurthy and the

appel l ants herein as well as Seetharatnam clainm ng partition and possession. In
February, 1984 Seetharatnamfiled O S. No. 287 of 1984 cl aim ng nmai nt enance agai nst
Srirammurthy. 1In both the suits, the theory of adoption of Krishna Bhagavan was set

up. Srirammurthy died on 20.11.1985 and the suits were anended whil e Seet harat nam
clainmed additional partition and sought 1/4th share that the renmining share to go to
Kri shna Bhagavan. Krishna Bhagavan anmended his plai nt-seeking partition in the

same ratio. Both prayed for possession and mesne profits. It is pertinent to notice that
when the suits were filed Sriramurthy was alive and filed a detailed witten statenent
whi ch has a vital bearing for the adjudication of this case. |He specifically denied the
factum of adoption and stated that Krishna Bhagavan was the son of his el der brother

P. Paranesu and that Krishna Bhagavan was never adopted but was only | ooked after

since Krishna Bhagavan’'s parents died young. Most inportantly, he submitted that he
executed a WIIl regarding his property and got it registered in 1980. After filing the
witten statenent and before the suit canme up for trial, Sriramurthy died and as such
he coul d not be exam ned.

The trial Court franmed necessary issues in regard to the validity of the regi stered
WIl, validity of the adoption and whether Krishna Bhagavan was entitled to any share in
the suit property and to what extent.

The appellants also filed witten statement broadly on the sane |lines as signed

by their father Srirammurthy. The suit filed by Seetharatnamin O S. No. 287 of 1984
was treated as main suit. Before the trial Court, 6 witnesses were exam ned on the

side of the respondents and 8 w tnesses were exam ned on the side of the appellants.

P. Seet harat nam examni ned hersel f as PW, Krishna Bhagavan exam ned hi nsel f as

DW. P. Satyanarayana, Manka Anandarao (attestor of the WII) and Kami setti

Sai baba, the scribe of the WIIl were exanined on the side of the appellants. Wth
regard to the adoption of Krishna Bhagavan apart from PW, PW3, PWs, DW2, D\8
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spoke through their evidence, their depositions would be referred to at the appropriate

place. |If the WIIl is held to be proved and the adoption is held to be not proved, then
irrespective of the paternity the appellant should succeed since they are | egatees under
the will. Hence, the crucial question that arises in this case is the validity of the WII

dat ed 20.02. 1980 and the genui neness of the factum of adoption. The trial Court

decreed both the suits filed by Krishna Bhagavan and Seet harat nam respectively. The
appel lants filed appeals to the High Court and the respondents filed cross objections on
the nesne profits issue. The H gh Court dismissed all the appeals of the appellants

and allowed the cross objections of the respondents.

We have perused the original WII Ex.B9 which was witten in Telugu and the

transl ated copy which has been filed before us. The Telugu version of the docunent

was explained to me by my Sr. Personal Assistant - M. R Natarajan who knows

Telugu very well. Wth his help, | perused the endorsenments. The WII| was registered
on 20.02.1980. The signature of Srirammurthy was identified by Vanka Aanant ha Rao

and Kameswara Rao. The sub-registrar has signed the docunment. The registration
endorsenent is al so nade at page no.2 of the docunent. On page 3 bottom

Srirammurthy has nmade his signature and his signature was w tnessed by Vanka

Anant ha Rao and T. Sanba Murthy. . The docunent was prepared by Kam setti

Sai baba. 'His signature and the rubber stanp are at the bottom of page no.3. As far as
Ex. B9 WI'l i's concerned, the appellants being the profounder, the initial onus will be on
themto prove execution of 'the WIIl.  Thereafter, the onus would shift to the
respondents. They have to establish their case of undue influence or coercion. Then
the onus would shift to the appellants to renove the suspicious circunmstances if any.

Qur attention was drawn to the findings of the H gh Court which clearly holds the WIIl be
duly proved and that the testator was in sound disposing state of mnd. However, the
Courts bel ow have assuned certain non-existent circunmstances and have held the WI |

as not proved. It is not in dispute that on the date of the will, as has been pleaded in
the witten statement of P. Srirammurthy, the properties were absolute properties of P.
Srirammurthy and he had absolute right to WIIl it away. Under the WII, P.

Seet har at nam has been given a large extent of property. The appellants are entitled to
the property as |legatees along with P. Seetharatnamwho is entitled to her share under
the WIIl. It is primarily submitted that the WIIl is proved and the adoption is not proved

We shall now see the circumnstances underwhich the WIIl is proved. In the instant

case, the WII has been duly proved and the H gh Court and the |lower Court in their

di scussion has even held so. It has also been held that the testator was hale and

healthy and in a sound state of mind. The WIIl is a registered WIIl. Dw, the attestor

and DW6, the scribe have been exanined to prove the WIIl. As already noticed, the

W11l gives property to respondent No.1 \026 Seetharatnam the first wife of the testator and

the remaining properties to the appellants, who according to the testator, were his
children and the children through his second wife A Kantama. W have already

referred to the witten statement filed by Sriramurthy in the suit. The statenent nmde
by himin the witten statenent is one of the npost inportant factors which authenticates
the genui neness of the WIl. No evidence has been ledin by the respondents to show

the exercise of any fraud or undue influence at the time of execution of the WII. No
evi dence was adduced to show that the testator is not in sound state of mnd and in

fact, the finding is that he was of sound m nd. ' In our opinion, the evidence adduced by
the appel |l ants/profounders are sufficient to satisfy the conscience of the Court of |aw
that the WIIl was duly executed by the testator. The trial Court has reached certain
findings with regard to the suspicious circunstances. They are a) the exclusion of

Kri shna Bhagavan fromthe WII| and bequethal of mmjor portion in favour of the
appel l ants; b) the appellants are not the children of the testator and the properties are
ancestral properties; c) there was contradiction between evidence of DW attestor and

DWs Scribe with regard to the presence of DWM and the husband of DWs. d) there is

no evidence to state that the recitals to draft the WIlIl are based on instructions given by
Srirammurthy. e) the WIIl had incorrect recitals about Alla Kantamma being the wife of
Srirammurthy and the appellants being the children of Sriranmurthy.

The above findings, in our opinion, are erroneous. The trial Court also recorded

wongly a finding that the WIlI was not revocabl e overl ooking the fact that in the very
par agraph the testator reserved his right to cancel the WIIl and execute another WIIl. In
our view, the findings of the H gh Court and the trial Court are not only contrary to the
facts on record but al so overlooked the | aw governing the aspects of proof of WII.
Section 68 of the Indian Evidence Act, 1872 deals with proof of execution of docunent
required by law to be attested. This section lays down that if the deed sought to be
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proved is a docunment required by lawto be attested and if there be an attesting wi tness
alive and subject to process of the Court and capable of giving evidence, he nust be
called to prove execution. Execution consists in signing a docunent witten out, read
over and understood and to go through the formalities necessary for the validity of |ega
act. Section 63 of the Indian Succession Act gives neaning of attestation as under: -
"Section 63: Execution of unprivileged will.- Every testator, not being a

sol di er enployed in an expedition or engaged in actual warfare, (or an airnan

so enpl oyed or engaged) or a mariner at sea, shall execute his will according

to the follow ng rules:

(a) The testator shall sign or shall affix his mark to the will, or it shal
be signed by sone other person in his presence and by his

direction.

(b) The signature or mark of the testator, or the signature of the

person signing for him shall be so placed that it shall appear that
it was intended thereby to give effect to the witing as will.

(c) The will shall be attested by two or nore witnesses, each of whom
has seen the testator sign or affix his mark to the will or has seen
some other person sign the will, in the presence and by the

direction of the testator, or has received fromthe testator a

per sonal ‘acknow edgnent of his signature or nark, or of the

si gnature of such other person; and each of the w tnesses shal
sign the will in the presence of the testator, but it shall not be
necessary that nore than one w tness be present at the sane

time, and no particular formof attestation shall be necessary."

It is clear fromthe definition that the attesting witness nust state that each of the
two witnesses has seen the executor sign or affix his mark to the instrunment or has
seen some ot her persons sign the instrument in the presence and by the direction of

the executant. The witness should further state that each of the attesting w tnesses
singed the instrunent in the presence of the executant. These are the ingredients of
attestation and they have to be proved by the witnesses. The word ’execution’ in
Section 68 includes attestation as required by |aw

A perusal of Ex.B9 (in original) would show that the signatures of the Registering
Oficer and of the identifying witnesses affixed to the registration endorsenment were, in
our opinion, sufficient attestation within the meaning of the Act. The endorsenent by
the sub-registrar that the executant has acknow edged before himexecution did al so
amount to attestation. |In the original docunment the executants signature was taken by
the sub-registrar. The signature and thumb inpression of the identifying wtnesses
were also taken in the docunent. After all this, the 'sub-registrar signed the deed.
Unli ke ot her docurments the WIIl speaks fromthe death of the 'testator, and so, when it
i s propounded or produced before a court, the testator who has already departed the
worl d cannot say whether it is his WII or not and this aspect naturally introduces an
el ement of solemity in the decision of the question as to whether the docunent
propounded is proved to be the last WIIl and the testanent of departed testator.

In the instant case, the propounders were called upon to show by satisfactory

evi dence that the WII was signed by the testator, that the testator at the relevant tine
was in a sound and di sposing state of mind, that he understood the nature and effect of
the dispositions and put his signature to the document on his own freewill. 1In other
words, the onus on the propounder can be taken to be di scharged on proof of the
essential facts indicated above. It was argued by learned counsel for the respondent
that propounders thensel ves took a prominent part in the execution of the WII which
confer on them substantial benefits. In the instant case, the propounders who were
required to renove the said suspicion have let in clear and satisfactory evidence. In
the instant case, there was unequivocal adm ssion of the WIl in the witten statenent
filed by P. Srirammurthy. 1In his witten statenent, he has specifically averred that he
had executed the WIIl and al so described the appellants as his sons and Alla

Kantanma as his wife as the adm ssion was found in the pleadings. The case of the
appel  ants cannot be thrown out. As already noticed, the first defendant has

specifically pleaded that he had executed a WIIl in the year 1980 and such adm ssions
cannot be easily brushed aside. However, the testator could not be exam ned as he
was not alive at the time of trial. Al the wi tnesses deposed that they had signed as

identifying witnesses and that the testator was in sound disposition of mind. Thus, in
our opinion, the appellants have di scharged their burden and established that the WII
in question was executed by Sriramurthy and Ex.B9 was his last will. It is true that
registration of the WIl does not dispense with the need of proving, execution and
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attestation of a docunent which is required by law to be proved in the manner as

provided in Section 68 of the Evidence Act. The Registrar has nmade the follow ng
particulars on Ex. B9 which was admitted to registration, nanely, the date, hour and

pl ace of presentation of docunent for registration, the signature of the person admitting
the execution of the WIIl and the signhature of the identifying wi tnesses. The docunent

al so contains the signatures of the attesting wi tnesses and the scribe. Such particulars
are required to be endorsed by the Registrar along with his signature and date of
docunent. A presunption by a reference to Section 114 of the Evidence Act shall arise

to the effect that particulars contained in the endorsenent of registration were regularly
and duly perforned and are correctly recorded. |n our opinion, the burden of proof to
prove the WIIl has been duly and satisfactorily discharged by the appellants. The onus

i s discharged by the propounder adducing prinma facie evidence proving the

conpetence of the testator and execution of the WIIl in the manner contenpl ated by

aw. I n such circunstances; the onus shift to the contestant opposing the WIIl to bring
material on record neeting such prinma facie case in which event the onus shift back on the
propounder to satisfy the court affirmatively that the testator did know well the contents o
f the

W11l and in sound di sposing capacity executed the sane.

It is settled by a catena of decisions that any and every circunstance is not a
suspi ci ous circunstance. Even in a case where active participation and execution of

the WIIl by the propounders/beneficiaries was there, it has been held that that by itself
is not sufficient to create any doubt either about the testanentary capacity or the

genui neness of the WIl. It has been held that the mere presence of the beneficiary at
the time of execution would not prove that the beneficiary had taken prom nent part in
the execution of the WIl. This is the viewtaken by this Court in Sridevi & Os vs.
Jayaraja Shetty & Os, (2005) 2 SCC 784. In the said case, it has been held that the
onus to prove the will is on the propounder and in the absence of suspicious

ci rcunst ances surroundi ng the execution of the will proof of testamentary capacity and
the proof of signature of the testator as required by | aw not be sufficient to discharge
the onus. 1In case, the person attesting the WII| alleges undue influence, fraud or
coercion, the onus will be on-himto prove the sane and that as to what suspicious

ci rcunst ances whi ch have to be judged in the facts and circunstances of each particul ar
case.

M. Narsimha, |earned counsel for the respondents, submtted that the natura

heirs were excluded and | egally wedded wi fe was given a | esser share and, therefore, it
has to be held to be a suspicious circunstance. W are unable to countenance the

sai d submi ssion. The circunstances of depriving the natural heirs should not raise any

suspi ci on because the whol e i dea behind the execution of thewill is to be interfered in
the normal |ine of succession and so natural heirs would be debarred in every case of
the WIl. 1t may be that in sone cases they are fully debarred and sonme cases partly.

This is the view taken by this Court in Um Devi Nambiar and Qhers vs. T.C. Sidhan

(Dead) (2004) 2 SCC 321.

We have already referred to the findings of the H gh Court and the trial Court

about the all eged suspicious circunstances which, in our opinion, are pal pably

erroneous. In fact, the circunstances are not suspicious at all.  As far as the High
Court is concerned, it has only gone by the exclusion of Krishna Bhagavan in the WII

and the bequethal of major portion to the appellant. This is legally no ground to negate
the WIIl. Further, once the WII is duly proved, the WIIl has to be given effect to. 1In th
is

case, admittedly and even according to PWM the testator Srirammurthy and All a

Kantamma were living together as man and wife. Therefore, there is nothing wong if

the will refers to Alla Kantanma as wife of the testator. Sinilarly, the testator has
referred to the appellants as his children in the WIl. The very same stand has been
maintained in the witten statement filed by Srirammurthy. There is anple evidence to
prove that Sriramrurthy has treated the appellants as his children and sol emmized their
marriages. DW4's evidence prove this factor. It is everybody's case that the testator
and Alla Kantama |ived together and the appellants were also living with them Ex.B8
voters list had shown themas children of the testator. DW has deposed that DW's
weddi ng (appel |l ant No.3) was celebrated by printing invitation cards by the testator.

DW says the testator and Kantanma perforned first appellant’s marriage. Further

DW 4 (appellant No.1) has said only because testator was having a Governnent job as
village Munsiff, he did not disclose in the official record that the appellants are his
children. In this background, there is nothing wong if the testator described the
appel l ants as his children particularly when the sane stand was taken in his witten
statement also. Further, the stand of the testator in the witten statement was that the
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properties are absolute properties and Kri shna Bhagavan had no share once the

adoption is not proved. The testator would be the sole surviving coparcener and the
property would be his absolute property. On the contrary, there is denial. There is no
adnmi ssion that the joint famly consisted of the testator, Seetharatnam and Krishna
Bhagavan and, therefore, there cannot be any doubt over the testator’s capacity to
bequeat h.

M. Narsinmha, |earned counsel for the respondents, pointed out certain

contradiction in the evidence of DW, DW and DIMM. DWh testator stated that the
testator cane to his house and requested himto cone to the Registrar Office. The
Testator sent word to Sanba Murthy, the other attestor who cane to the house of DWb.

the testator and the attestors went to Taluk O fice and contacted DW \026 Scribe. DW
al so stated that in the docunent witer’'s shed the WIIl was scribed as per the instruction
given by DI. He stated a draft WIIl was prepared first as per the instructions given by
D1. He stated that D1 went through the said draft and thereafter a fair WIIl was
prepared. He stated that thereafter they went to the Sub-Registrar Ofice and al ong

wi th himanother wtness acted as an identifying w tness, whom he does not know.
Thereafter, in cross-exam nation he says the testator sent word to Sanmbanurthy

through one of hi's nen and he states that testator contacted Sai baba and added "DwW

has not acconpanied Dl at that tine". He also stated that he has not seen either
petitioner No.2 or petitioner No.3 and Narayana Rao with D1 at that tine.

DW stated that D1 brought the draft WIIl and asked himto scribe the sane.

This is nowhere contradicted by DA6. DWh does not say that DL (testator) did not

bring a draft WIl. It is quite natural for the testator to have a first draft WIl in the
pocket

when he goes to a document witer. DW was asked to attest. DW al so speaks

about the execution and attestation. The trial Court has made nuch about the draft WI|I
aspect. This is hardly a suspicious circunstance. DW says that 4 nal e persons
acconpanied D1. This is hardly a suspicious circunstance. DWh also states that there
was anot her person whom he woul d-not identify. The deposition was given in 1997 (i.e.
17 years after the registration of WIl) and the courts bel ow ought not to have made a

nountai n out of a nolehill and on that basis reject a duly executed registered WII.
Conming to the evidence of DW (Appellant No.1l) his evidence is that testator
al one went to execute the WIIl. He also states that he also went there and he does not

know whet her his nother and brother accompanied him ' He says that he has not seen
the witing of the WII and he was not present at the time of registration. He also says
that he did not go to the place where the docunment was scribed. Applying the |aw as
set out above and assuning the worst against the appellants, no case of undue

i nfl uence, coercion or fraud is nmade out to negate'the WIll. - The nmere presence of DWM
(appel l ant no.1) would not make it a suspicious circumstance. - Assum ng the presence
to be true that does not mean undue influence was exercised and mere presence does

not mean that a prom nent part was played. Hence the WII| has been duly proved by
the appel |l ants.

M. Narsimha advanced much argunent about the school extracts nmarked as

Ex. A6- A8, X6-X11 and X15-X20. According to him these docunents no where show

D1 \026 Sriranmurthy as the father of the appellants. W have perused Ex. X series and
A5- A9 series. W have perused A5-A9 in original and X series (Xerox copies). Ex.A5-
A9 series were issued by the Headnmaster of the school on 23.09.1996. It is seen from
Ex. A5, Krishna Bhagavan was admtted on 01.02.1968 and he | eft the school on
15.06.1974. It is seen from Ex. A7, Prasadarao was adm tted on 11.08.1964 and he | eft
the school on 31.05.1970. Ex.A8, Suseela was admitted on 20.07.1965 and she | eft

the school on 30.08.1973. Al these docunents are true copies and were issued by the
Headmaster on 23.09. 1996.

In the counter affidavit filed in this Court on behal f of respondent Nos. 1 and 2,
the respondents once again have taken shelter under w ld assunption that name of the
father of the appellants was nentioned as one Aral a Kanakaiah in the Ex. A6-A8. This
clearly shows and proves the conduct of the respondents in msleading the Court while
Ex. A6- A8 reads sonething else as could be seen frompara 31 of the trial Court
judgrment. As can be seen from Ex. A6, third appellant was born on 08.02. 1955 and

was adnmitted in the school on 10.06.1960. The Headmaster of Mandal Pari shad,

El ementary School was exam ned on 22.01.1997. According to him he joined the

school 5 years before. He produced the docunents along with the Photostat copies for
rel evant entries. Even though originals of all the docunents were avail able, only
Phot ostat copi es of the docunents were put to the witnesses. The Headnaster al so
deposed that he has no personal know edge of these docunments. D7 (who is aged 70
years) has deposed that D2-D5 are the children of Kantamma born through the first
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def endant and he gave information regarding the birth of second defendant to the
government officials and he gave information to the effect that Alla Kanakai ah was the
father of D3. He further deposed that he gave such information as D1 was fearing that
he woul d 1 ose his job. He also deposed about the marriage perforned by D1 and
Kantanma. | n cross-exam nation, he stated that Alla Kanakaiah is the first husband of
Kant anma and that D7. He al so spoke about the caste divorce between Kanakai ah
and Kantamma. Ex.B8 voters |ist has shown the appellant as children of the testator
D1. DwW has said only because testator D1 was having a governnent job as Village
Munsiff. He did not disclose in the official record that the appellants are his children
In
this background, there is nothing wong if the testator describes the appellants as his
children particularly when the sane stand is taken in his witten statenment also. 1In our
opi nion, Ex. A5-A9 and X series cannot at all be | ooked into for any purpose and that
the sanme woul d have been procured by the respondents to put forth their case.

The WIIl is held to be proved and adoption is held to be not proved. The

appel  ants shoul d succeed since they are the | egatees under the WIl. W also hold
that P. Seetharatnamis also entitled to the properties given to her under Ex.B9.
Therefore, we are of the firmopinion that the WIIl is a genuine docurment and

has been duly proved by the appellants. The said issue is answered accordingly.
ADOPTI ON

We _have already referred to the argunents advanced by both sides on adoption
Qur attention was drawn-to the findings recorded by the trial Court and by the H gh
Court on this aspect and the rel evant portion of the oral and documentary evi dence was
also relied on by both sides. The evidence relied upon is that of PW1l, 3 & 6, DW2 and
DWB. Their evidence, in our opinion, falls short of the required proof in law. The
respondents, in our view, have a heavy onus to discharge the burden lies on themto
prove the factum of adoption. Krishna Bhagavan, the respondent herein seeks to
exclude the natural line of succession to the property by alleging adoption. The instant
case is a classic exanple where the all eged adoptive father hinself filed a witten
statenment denyi ng adoption. This apart, the follow ng circunstances negate the
genui neness of the adoption. ~This Court in the case of Rahasa Pandi ani (Dead) by
LRs and O hers vs. Gokul ananda Panda and Ot hers, (1987) 2 SCC 338 held as
under: -
"An adoption would divert the normal and natural course of succession
Therefore the court has to be extrenmely alert and vigilant to guard agai nst
bei ng enshared by schenmers who indulge in unscrupul ous practices out of
their lust for property. |If there are any suspicious circunstances, just as the
propounder of the WII is obliged to dispel the cloud of suspicion, the burden is
on one who clains to have been adopted to di spel the same beyond
reasonabl e doubt. |In the case of an adoption which is clainmed on the basis of
oral evidence and is not supported by a registered document or any other
evi dence of a clinching nature, if there exist suspicious circunstances, the
sanme nmust be explained to the satisfaction of the conscience of the court by
the party contending that there was such an adoption. (para 4)"

This Court held in Kishori Lal vs. M. Chaltibai, AR 1959 SC 504. W can do
no better than to quote the rel evant passage fromthe above judgnment which reads as
under : -

"As an adoption results in changing the course of succession

depriving wives and daughters of their rights and transferring

properties to conparative strangers or nore renmobte relations it is

necessary that the evidence to support it should be such that it is free
fromall suspicion of fraud and so consistent and probable as to |eave

no occasion for doubting its truth. Failure to produce accounts, in

ci rcunst ances such as have been proved in the present case, would

be a very suspicious circunstance. The inportance of accounts was

enphasi sed by the Privy Council in Sootrugun v. Sabitra; in D wakar

Rao v. Chandanlal Rao; in Kishorilal v. Chunilal; in Lal Kumar v.

Charanji Lal and in Padam a v. Fakira Debya."

No argunent was advanced on the question of paternity. W are not, therefore,
dealing with the said question

Admittedly, Srirammurthy was living with Alla Kantamua since 1954. The
al l eged adoption is in 1966. It is quite unbelievable that a person who is estranged
fromhis wife and according to him3 children were born to himand Alla Kantamm in
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the years 05.01.1956, 03.11.1958 and 17.12.1960 joining with Seetharatnam The
pl eading itself shows the hatred they had for each other due to Kantanmma coming into
the picture. No date of adoption is given nor venue of the cerenony was given in the
plaint. No specific customis pleaded and it is not even pleaded that giving of coconut
is part of the cerempny. Seetharatnam has not given the place or year in which the
adoption took place. She only states that she does not renenber her age or the year
i n which adoption took place. She also says no muhurthamwas fixed. For Hi ndus,
fixing of muhurtham or auspicious tinme is a very inportant event even for the snall est
of functions and it is unbelievable that no muhurthamwas fixed. The plaint also is
bereft of details which is essential for proving the adoption. PW stated that he does
not remenber the date or year of adoption. No adoption deed was executed for such
an inportant event. DW says that about 100 persons attended the cerenbny whereas
DWB says that about 400-500 persons have attended. It is surprising that for such a
big cerenobny no invitation cards were printed. |In the suit filed by Seetharatnamin her
plaint and in the deposition she has averred that in the year 1977-78, she protested her
husband’ s attitude and raised dispute for nmaintenance and after the intervention of
el ders, 4-5 persons, her husband agreed to pay her maintenance as she cl ai med.
Even then she does not cl ai m mai ntenance for her adopted son. Further, she has not
stated that the adopted son was living with her

Krishna Bhagavan, in his evidence, has stated that in 1978 he was in Xth
standard and that point of tine his father neglected himand was not providing himthe
necessary fund for his studies. |If at all the adopted son was living with Sitaratnam and
if at all the adoption is true, then she would have naturally clai med mai ntenance for his
adopted son also or filed a suit then
None of the witnesses have deposed the date of the all eged adoption function
Al the witnesses have deposed in a parrot |ike manner stating that, the parties sat in a
pl ank and a coconut was given to Pentakota Sriramurthy and Sitaratnam along with
the child.
Further two witnesses Kanakayya and Venkatarao who were alive and who
al | egedly attended adopti on cerenpny have not been examn ned.
Exhi bit B7 (proceedings in OS. No. 69/82) and Ex.B6 (suit extract) are rel evant.
This is a suit filed by the sister of Paramesu, where Krishna Bhagavan was arrayed as
one of the parties in that suit. |In that suit, Krishna Bhagavan was shown as son of
Par amesu represented by his brother and sister. The plaintiff in that suit has filed
affidavit show ng Krishna Bhagavan as son of Paranmesu. Even in that suit, Pentakota
Srirammurt hy has deposed and described Krishna Bhagavan as his brother’s son
When this was put to the Krishna Bhagavan in cross-exam nation he only pl eaded

i ghor ance.
In the above suit, Sitaratnamfiled an application seeking for discharging the
Court guardi an and for appointing her as guardian for Krishna Bhagavan. 1In the

affidavit in support of the application, she did not describe Krishna Bhagavan as her
adopted son. This was in the year 1982. Wen this was put in cross to Seetharat nam
she did not deny but pleaded ignorance.

Sriramanurthy declared his properties in LCC 428/ Tuni/75.” In that proceeding,
Sriramanurt hy deposed as witnesses and descri bed Kri shna Bhagavan as his brother’s
son. Krishna Bhagavan’s nane was shown as part of the famly of Paranesu in their

| and ceiling decl arations.

PWB has deposed to the effect that Ex. X 3 is the photocopy of the adm ssion
application pertaining to Krishna Bhagavan. Sriramanmurthy hinmself signed in the place
neant for Father or guardian. Hence, it cannot be contended that this a proof of
adoption. It was a printed colum for father or guardian. He could have neant to be a
guardian as he did for all his elder brother’s children. Further DWM Krishna Bhagavan
is shown as guardian for his natural sisters and brothers. PW has stated that in EX
X12 adm ssions pertaining to Krishna Bhagwan where Sriramanmurthy was shown as

father or guardian of D2. This is also a printed format.

PWI has stated that EX. X28 is the copy of the adm ssion application of P.

Bhaskara Satyanarayana who is the son of Paranmesu, Sriramanurthy has signed the

same in the capacity of guardian. Further in Ex.31 Sriramanurthy signed in the

adm ssion form of Uma as guardi an.

We, therefore, hold that the alleged adoption is not true and valid and the
al | eged adopted son has no right in the suit property and nesne profits. It is now
proved beyond doubt that the suit property is to belong to the appellants. Therefore,
the question of paying the nmesne profits does not arise. Since we now allow the
appeal s, nesne profits are due fromthe respondents. The appellants are at liberty to
claimthe nesne profits and recover the same fromthe respondents herein.
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In the result, we hold that the WII Ex.B9 is a true and genui ne docunment and the
appel l ants and Seetharatnamwi ||l be entitled to the properties respectively allotted to
themunder the said WIIl. W also hold that the all eged adoption is not true and,
therefore, the alleged adopted son Krishna Bhagavan has no right or any interest in any
of the suit properties. In view of the fact that P. Seetharatnam has been given sone
properties under the WII| under Section 22 of the Hi ndu Adopti on and Mai ntenance Act,
she is not entitled to any nai ntenance.

The appeal s stand all owed. The judgnments and decrees of the Hi gh Court and
the I ower Courts are set aside. Even though this is eminently a fit case to order costs,
we refrain fromordering costs considering the relationship of the parties.




