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ACT:

I ncome Tax Act .1961:-S. 40(a) (v)/ 140(A) (5)--constitution
sales in addition to salary paid to Drectors at a
prescri bed percentage of sales-Held,is  not "perquisite:"-
Cash paynment not contenpl ated by the provision

HEADNOTE:

The respondent-assessee was a private limted conpany
trading in tractors and earth-novi ng equi pnrent. During the
rel evant the assessee pain commission on sales in addition
to salary to its directors at a prescribed percentage of the
sales effected by the assessee. The Income Tax  Oficer
treated the commssion on sales as perquisites’ and
di sal | owed the sane applying section 40 (a) (v) for the year
1971-72 and section 40 (A) (5) for the assessnment year 1972-

73. Wich are the concerned assessnent years herein. On
appeal, the Appellate Assistant Conmi ssioner ~held that
comm ssion on sales cannot betreated as perquisites. The

Tri bunal dism ssed the Revenue’'s appeal

The question before this court was whether commssion on
sales (paid in cash) falls within the four -corners of
section 40 (a) (v) ,Section 40 (A (5).

Di sm ssing the appeal, this court.

HELD: 1. Regarding Section 40 (1) (v) /40 (A) (5) as a
whol e, the cash paynent of the nature concerned in this case
does not fall wthin any of t he situations/clauses

contenpl ated by sub-section (5). (92-D)

Payment of a certain cash ampunt by way of conmm ssion on
sales, directly to an enployee cannot be said to fall « with
the words "where the assessee incurs an expenditure which
results directly or indi-

87

rectly" in Section 40 (A) (5). (92-F)

Nor can such a paynment fall within a provision which speaks
of an expenditure or allowance in respect of any assets of
the assessee used by the enployee DE. (92-F)

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 1583 & 1584
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(NT) of 1977.
From the Judgnent and Order dated 22.11.1976 of the Bonbay
H gh Court in |.T. Application No. 191 of 1976.
S.C.  Manchanda, Dr. K. P Bhatnager, C. Ramesh, T.V. Ratham
for P. Parmeswaran for the Appellant.
Ms. AK Verma, S.V. Pathak, for J.B.D. & Co. for the
Respondent .
The judgrment of the Court was delivered by
B.P. JEEVAN REDDY, J. These appeals are preferred by the
Revenue agai nst an order of the Bonbay Hi gh Court rejecting
an application under section 256 (2) of the Incone Tax Act,
By means of the said application the Revenue sought to raise
the follow ng three questions:
" (1) Wether, on the fact and in t he
circunstances of the case, the Tribunal was
right -in holding that the commi ssion paid by
the ~assessee conpany to its directors was an
addi ti onal remuneration formng part and
parcel” of the salary allowed to themand that
the said renunerati on woul d not be covered by
section 40 (a) (v) of - the Inconme-tax Act and
thereby allowing the assessee’'s claim for
al I owi ng the deduction of the whol e amunt of
conmi ssion-paid to the directors ?
(ii)Whether the Tribunal was right in their
view that the words "Wether convertible into
noney or not" used in section-40 (a) (v) of
the Act postulated that ,the
88
benefit, ameni-ty -~ or perquisite ment i oned
therein covers benefit, anenity or perquisite
allowed in Kind but not in cash?
(iii)Whether the Tribunal was right in holding
that the expenditure of Rs. 19,386 for the
assessment year 1971-72 and Rs. 29,283 for the
assessment year. 197273 did not represent
entertai nnent expenditure within the / neaning
of section 37 (ii) of the Incone-tax Act ?"
The assessnment years concerned here in are 1971-72 and 1972-
73. The first two questions go together. The provision
applicable for the A'Y. 1971-72 was Section 40 (a) (V)
whereas for the A Y. 1972-73, the provision applicable is
Section 40 (a) (5) which is a successor provision to Section
40 (a) (v).
The respondent is a private linmted conpany -trading in
tractors and earth noving equiprment. During the accounting
years relevant to the aforesaid assessment years, the
assessee paid to three of its Directors conmm ssion on sales
in addition to salary as foll ows:

Assessnent Director Sal ary Conmi ssi on
year
1971-72 Sh. S. B Lal 39, 000 36,171

Sh. S.B. Mathur 18, 000 36,171

Sh. A B. Mathur 7,800 36,171
1972-73 Sh. S.B Lal 39, 000 40, 792

Sh. S.B. Mathur 18, 000 40, 792

Sh. A B. Mathur 7, 800 40, 792
The ’'commission’ in the above table neans the comm ssion
paid to the said Directors on the sales effected by the
assessee, at a prescribed percentage. The |ncone Tax

Oficer treated the comm ssion on sales as "perquisites" and
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di sall owed the sanme applying Section 40 (a) (v) for the
year 1971-72 and Section 40 (A) (5) for the assessnent year
1972-73. fie also disallowed the expenses referred to
89
in question No. (iii) as entertai nnent expenses. On appeal
the Assi st ant Appel | ate Conmi ssioner held t hat the
conmi ssion on sales cannot he treated as "perquisites"”. He
al so held that the expenditure on dinner and tea cannot be
characterised as entertai nment expenditure and ought not to
have been disallowed. The Revenue preferred appeals before
the Tribunal against the orders of the A A C., which appeals
were dismssed by the Tribunal following its order dated
August 25, 1973 relating to assessment years 1967-68 to
1968- 70. The order dated August 25, 1973 dealt anter alia
with the questions arising herein ind held the same against
the Revenue. An application under section 256 (1) was
di sm ssed by the Tribunal.
The first question -urged before us-which was also the
guesti on urged before the Tribunal-is whether comm ssion on
sal es (paid in cash) falls wthin the f our cor ner sot
Section40 (a) (v)/Sectiond40(A) (5)" I't Wuld be appropriate
to set out the said provisions inso far as they are
rel evant:
" Section-40- Anbunts not deducti bl e: - Notwi t h-
standing anytinme, to the contrary in section
30 to 38 the follow ng anpbunts shall not be
deducted in conputing the inconme chargeable
under. the head "Profits and gai ns of business
or prof ession-
(a) in the case of ‘any assessee.............
" (v) any expenditure which results directly
or indirectly in the provision of any ' benefit
or anenity or perquisite. whether convertible
into rmoney or not, to an enployee (including
any sum paid by the assessee in respect of any
obligation which but for such paynent would
have been payable by such enpl oyee) or any
expenditure or allowance in respect of any
assets of the assessee used by such enpl oyee
either wholly or partly for his-own purpose or
benefit, to the extent such expenditure _or
al | onance exceeds one-fifth of the ampunt  of
salary payable to the enployee. or an -~anount
calcul ated at the rate of one thousand rupees
for each month or part thereof com
90
prised of his enploynent during the previous year, whichever
is less:™
Not e: - (The two provisos and the two explanations are onmtted
as not necessary for the purpose of this case.)
Section 40 (A) (5), which in so far as it is material, 1is
substantially in the sane terns, reads as foll ows:
"Section 40 (A) Expenses or paynents not deductible in
certain circumnstances.
(5) (a) Were the assessee-
(i) incurs any expenditure which results
directly or
indirectly in the paynent of any salary to an
enpl oyee or a forner enployee. or
(ii) 1incurs any expenditure which results
directly or indirectly in the provision of any
per qui site (whether convertible into noney or
not) to an enployee or incurs directly or
indirectly any expenditure or is entitled to
any allowance in respect of any assets of the
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assessee used by an enpl oyee either wholly or
partly for his own purposes or benefit.

then, subject to the provisions of clause (b),
so much of such expenditure or allowance as is
in excess of the limt specified in respect
thereof in clause (c) shall not be allowed as
a deduction:"

Expl anation 2: In this sub-section-

(b) "perquisite" nmeans-
(i) rent-free accomrmodation provided to the
em

pl oyee by the assessee;

(ii) anv ‘concession in the matter of rent
respecti ng any

91

accommodati on provi ded to the enpl oyee by the
assessee:

(ii1)any benefit  or anenity gr ant ed or
provided free of cost or at concessional rate
to the enpl oyee by the assessee:

(iv)paynent by the assessee of any sum in
respect of any obligation which, but for such
paynment,” woul'd have been payable by t he
enpl oyee. and
(v) payment by the assessee of any sum
whet her’ directly or through a fund. other than
a recognised provident fund or an approved
superannuation fund. toeffect an assurance on
the [ife of the enployee or to effect a
contract for in-annuity."

Incidentally Section 40 (A) (5) which was inserted repealing
section 10 (a) (v) his itself been deleted with effect from
April 1, 1989 by the Direct Tax Laws (Anendnent) Act, . 1987.
The sister provision contained in-sub-clauses (i) and (ii)
of clause (c) of’ section 40. applicable to directors of a
conpany (and ot her persons nentioned therein) has al so been
del eted by the very sane enactnent with effect fromApril 1.
1989.

Since the relevant provisions in section 40 (a) (v) and 40
(A) (5) are substantially sinmlar. we smile consider the
| anguage employed in the latter provision. Sub-clause (5)
of section 40 (A) is applicable in the followng Situations:
(1) Were the assessee incurs any expenditure which results
directed or indirectly in the paynent of any salary to  in
enpl oyee or it former enpl oyee or

(2) Were the assessee incurs any expenditure which results
directly or indirectly in the provision of’ any perquisite
(whet her convertible into nmoney or not to an enpl oyee;

(3) (it) \Where the assessee incurs directly or . indirectly
any

92

expenditure or provides an allowance in respect 'of any
assets of the assessee used by the enpl oyee either wholly or
partly for his own purpose or benefit;

(b)Where an enployee of the assessee is provided any
al l owance ("entitled to any all owance") in respect of any
assets of the assessee used by such enpl oyee either wholly
or partly for his own purposes or benefit.

In either of these situations, so much of such expenditure
or allowance as is in excess of the limts specified wll
not be allowed as a deduction. The question is whether the
conmission paid to its directors/enployees on the sales
effected by the assessee falls wthin any of t he
situations/clauses menti oned above. The Revenue relies upon
t he second one anong them According to them t he
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conmission paid is a 'perquisite. which subm ssion they say
is borne out by the words within the brackets " whether
convertible into noney or not" imediately following the
word "perquisite". On the other hand the contention of the
assesses which his been accepted by the A AC and
situations/clauses contenplated by sub-section 5. Having
regard to the |language enployed in clause (c) we are
inclined to agree with the assessee. The |anguage of sub-
section (5) is significant. The first two situations, as we
have called themstart with the words "where the assessee
i ncurs any expendi ture whi ch results directly or
indirectly................. It is difficult to say that
paynment of a certain cash anount by wayof conmi ssi on on
sales directly to an enpl oyee can be said to fall within

the words "where the assessee incurs any expenditure which
results directly or indirectly'. Such a paynent cannot also
fall within the tw sub-clauses of clause (3) in our
anal ysis-since they speak of an expenditure or allowance in
respect of’ any assents of the assesee used by the enpl oyee.
Lear ned counsel for the Revenue. Shri Manchanda argued t hat
the words "whether convertible into nmoney or not" bring out
the intention of the Parlianment and support his contention
He says, there is no reason not to include cash paynent
within the anbit of sub-section(5) to Section 40 (A). We
are, however. not concerned with the generality of cash
paynments but only mith the paynment  concerned herein
Readi ng, the Sub-section as a whol e and having regard to the
| anguage enployed therein, the the Tribunal is that Such
cash payment does not fall wi thin any of the

paynment concerned herein does not fit intoit.

The enpl oyees concerned herein al so happen to be directors.
The provision in clause (c) of Section 40 applies to
directors anobng others. O course. Section 40 (A (5 is
applicable only to compani es where as Section 40 (A) (5) is

applicabl e to enpl oyees whet her of conpanies or others. In
the case of directors, who are also enployees, both the
provisions will be attracted- the higher of the two ceilings

has to be appli ed.

The |earned counsel for the respondent-assessee brought to
our notice it circular issued by the Central Board of direct
Taxes which inter alia say. "its read is paynment of
conmi ssion to the enployees the question whether it forms
part of salary or perquisite has to he decided on the ’'acts

of each case. |If the ternms and conditions of service are
such that commission is paid not as a bounty or benefit but
is paid ,is part and parcel of’'the remuneration for the

service renders by the enpl oyees. such paynent partake. the
nature of salary rather than as a benefit or perquisite.
I f, however, on terns and conditions of service either there
is no obligation for the enployer to pay the comission or
it is amtter purely in the discretion of the enployer,
such paynent should he treated ,is a benefit by way of
addition to salary rattler thinin lieu of salary.” It is
not necessary for wus to nmake any comment on the said
circul ar.

For the above reasons. we are of the opinion that the Hi gh
Court was justified refusing to direct the Tribunal to state
guestion (1) and (2) under section 256 (2).

So far its question No.3 is concerned, it his not been
seriously pressed before us having regard to the smallness
of the anmount involved. It is also stated that the said
guestion is pending consideration is a batch of appeals
before this Court. W do not propose to express any opinion
on question No. 3 for the reason that the anpunt involved is
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quite small having regard to the incone of the assessee-

respondent.
The appeal s accordingly fail and are disnissed. No costs.

Appeal dism ssed
94




