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ACT:

CGuj arat Prevention of Anti-Social Activities Act, 1985:
Sections 3 and 9--Detention Order--Satisfaction of detaining
authority--Not opento judicial review-Di sclosure of ade-
guat e facts to enabl e full and adequat e
representati on--Necessity for.

HEADNOTE

The petitioner was directed to be detained under section
3(2) of +the CGujarat Prevention of = Anti-social Activities
Act, 1985. In the grounds of detention it was alleged that
the petitioner was conducting anti-social activities of
illegally storing indigenous and foreign liquor in his
possession and selling it by hinself and through his men and
that he and his nen beat innocent citizens thereby creating
an atnosphere of fear and terror and he had thus becomne
obstructionist in the maintenance of public order. Reference
was nmade to a previous order of detention which had been set
aside by the H gh Court, and to the fact that notwi thstand-
ing the previous detention, the petitioner continued to
carry on his crimnal and anti-social activities  affecting
mai nt enance of public order. It was further stated in_ the
grounds that the detaining authority had considered taking
action against the petitioner u/s. 93 of the Prohibition Act
for good conduct, and under sections 56B and 57(c) - of the

Bonbay Police Act for his externment, but all these  steps
were either found not feasible or adequate. It was then
stated that there was a possibility of the petitioner, —who
was in jail, being released on bail and continuing his

crimnal activities, and to prevent the sane there was no
other alternative except to pass the order of detention

Allowing the wit petition and quashing the order of
detention this Court,

HELD: (1) The satisfaction of the detaining authority is
not open to judicial reviewbut a citizenis entitled to
protection within the neaning of Article 22(5) of the Con-
stitution of the procedural guarantees envisaged by |aw, and
the Court frowns upon any deviation or infraction of the
procedural requirenents. [184A-B]
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(2) The fact that the detenu was in jail at the tinme the
order of

178

detention was nmade and the possibility of his release from
jail being made a ground of detention is not approved of by
this Court. [184(C

Ranesh Yadav v. District Magistrate, Etah, [1985] 4 SCC
232; Binod Singh v. District Mgistrate, Dhanbad, Bihar &
O's., [1986] 4 SCC 416 and Snt. Shashi Aggarwal v. State of
UP., AIl.R 1988 SC 596, referred to.

(3) The detaining authority nust disclose in a case
where the detenu is already in jail that there is cogent and
rel evant nmaterial constituting fresh facts to necessitate
nmaki ng of an order of detention. [184F]

Abdul Razak Abdul = Wahib Sheikh v. Shri S. N Sinha,
Comm ssi oner of Police, Ahnedabad & Anr.,, J.T. 1989 1 SC
478 and Ranesh v. State of CGujarat, J.T. 1989 3 SC 279,
referred to.

(4) There-is a wi de gap between | aw and order and public
order. The crininal offence nmay relate to the field of I|aw
and order  but such an offence would not necessarily give
rise to a situation of public order. Dependi ng upon peculiar
situations, an act which nmay ot herwi se have been overl ooked
as innocuous mght constitute a problemof public order
Selling of liquor by the petitioner would certainly anount
to an offence under the Prohibition Act but. w thout sone-
thing more woul d not give rise to a problemof public order
Similarly conmission of any other  crimnnal offence--even
assault or threat O assault--would not bring the natter
within the anmbit of public order. [185B-(C

(5) Disclosure of adequate facts to enablea full and
adequate representation to the Preventive Detention Board is
one of the positive guarantees within the scope of  Article
22(5) of the Constitution. In the present case the ' grounds
of detention show that the allegations are nore or |ess
vague and have the effect of making it difficult for the
petitioner to nmake an adequate representation. [185D E]

A. K. Roy’'s case, [1982] 1 SCC 272, referred to.

(6) The grounds of detention show how helpless the
authorities feel in the matter of enforcing prohibition
within the State. [186B]

(7) It is perhaps necessary to indicate that the provi-
sions of the Prohibition Act of 1949 or the Bonbay Police
Act shoul d be suitably anmended to nmeet the requirenments  of
society. Even if the provisions under those Acts are nade
stringent the person proceeded agai nst has the benefit of a
trial or a regular hearing and pursuing an appea
179
agai nst adverse orders, but in a case of preventive deten-
tion trial is avoided and liberty is taken away  wthout
providing a right to defend hinmsel f. [185H, 186A]

JUDGVENT:

CRI M NAL ORI G NAL JURI SDI CTI ON: Wit Petition
(Crl1.)No. 54 of 1989.
(Under Article 32 of the Constitution of India).
T.U. Mehta and S.C. Patel for the Petitioner

S. K. Dhol akia, MN. Shroof and Ms. Hemantika Whi for
t he Respondents.
The Judgrment of the Court was delivered by

RANGANATH M SRA, J. The Conmi ssi oner of Pol i ce,
Ahrmedabad by his order dated 26.12.1988, directed the deten-
tion of the petitioner under section 3(2) of the GQujarat
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Prevention of AntiSocial Activities Act, 1985 (hereinafter
referred to as 'the Act’). The petitioner was taken into
custody under the order on that very day.
The material portion of the order of detention
st at ed:
" WHEREAS, [.S. N Si nha, Conmi ssi oner of
Police, Ahnmedabad City, amenpowered in this
behal f by the Governnent of Gujarat by its
order, Hone Depart nent No. G G / 155/ SB-
| V/ PASA/ 1085/ 1191 dated 28.5.1985 under sub-
section (2) of section 3 of the Gujarat Pre-
vention of Anti-Social Activities Act, 1985.
AND WHEREAS, | am satisfied with
respect to person known as Shri  Ahned- hussain
@ Kalio ~Shai khhussain Shai kh resident of
Dariyapur, Bukhari Mhallo, Ahmedabad City,
that with a viewto preventing himfrom acting
in~ any manner prejudicial to the maintenance
of public order in the area of Ahnedabad City,
it is necessary to make an order directing
that the said Shri Ahmedhussain @ Shai khhus-
sai n Shai kh be det ai ned.
NOW THEREAFTER, in exercise of the
powers conferred by sub-section (1) of section
3 of the GQujarat Prevention of Anti-Socia
Activities Act, 1985, |, S. N
180
Si nha, 'Conmi ssi oner of Police, Ahnedabad City
hereby direct that the said Shri  Ahnedhussain
@ Kal i o Shai khhussai n Shai kh be det ai ned. "

The grounds communicated to the petitioner under section
9(1) of the Act alleged that the petitioner was conducting
anti-social activities of illegally storing indigenous and
foreign liquor in his possession and was selling it by
hinself and through his neninthe area of Dariyapur and
three prosecutions had been l'aunched agai nst hi munder the
Bonbay Prohibition Act of 1949. '(From the particulars it
appeared that one case was pending.in court while the /other
two were under investigation. The detaining authority there-
after stated:

"Thus on careful study of the -above-said
conplaints and entire papers with the propos-
al, it is found that you are a prohibition
"bootl egger’ and are conducting anti-socia

activities of selling indigenous and foreign
[iquor illegally. You and your conpani-ons beat
the innocent citizens of the above-stated area
in public and create an atnosphere of fear and
terror for continuing your crimnal anti-
social activities. Moreover, you and your
conpani ons are creating atnosphere of fear by
beating the innocent citizens, threaten them
to kill while passing through that area by
showi ng dangerous weapons suspecting them to
be the informants of the police. The custoners
of your adda in drunken condition play ms-
chief, and beat the persons in open; people
residing there have fear and terror is spread
in the said area. Mreover, you beat those who
oppose your bringing the quantity of wine and
you threaten to kill and you create an atnps-
phere of fear and terror. Because of such
activities, the citizens residing in the
above-stated area have fear of danage to their
property and the safety for themselves. Thus
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you beconme an obstructionist in the nmainte-
nance of public order.

The citizens residing or doing their
trade in the said area have stated the facts
corroborating your above- st at ed crimna
anti-social activities as a result of which
you becone obstructionist in the maintenance
of public order. Such incidents have been
stated in detail. The copies of the statenents
thereof are given to you herewi th".

Ref erence was made to a previous order of detention of July

12, 1987,
181

which was set aside by the High Court on 3.12.1987 and to
the fact that notwi thstanding the previous detention, the

petitioner

continued to carry on his crimnal and anti-

soci al activities affecting maintenance of public order

In‘the grounds it was further stated:

"I had al so considered to prevent your anti-
social activities of selling wine by taking
action wu/s 93 of 'the  Prohibition Act. But
according to the provision of section 93, only
surety ~for _—good conduct can be taken. | am
fully satisfied that even if you give the
surety for good conduct, you wll not obey the
sanme. Looking to your activities uptil now, |
feel that you will not obey the sane. So | do
not ‘think it possibleto prevent your such
anti-social activities inmediately by taking
action against ~you under section 93 of the
Prohi bition Act.

I had considered to take action
agai nst you u/s 57(c) of the Bonmbay Police Act
for your externnent. But under the provision
of section 57(c), three convictions within a
period of three years under the Prohibition
Act are necessary. |In your case, of the cases
which are registered against you under the
Prohi bition Act, one is pending in the Court
and two cases are pending for police .investi-
gation. In your case there is no such convic-
tion; so it is not possible under the law to
take action against you u/s 57(c) for _extern-
ment .

I had al so considered to take pro-
ceeding against you u/s 56B of the Bonbay
Police Act for externnment: but if the proceed-
ings u/s 56B of the Bonbay Police Act are
taken against you, first of all show cause
notice is required to be given to you u/s
59(1) of the Bonbay Police Act. Then such
order can be passed only after giving you ful
opportunity to defend by exam ning your de-
fence witnesses. Even if such order is passed
agai nst you, you can go in appeal against the
externment u/s 60 of the said Act and the
possibility of granting stay to you cannot be
avoided. So a long tinme is taken in the pro-
ceedi ngs of externment u/s 56B and during this
period you nay continue your anti-socia
activities and there are all chances that you
becone obstructionist in the nmaintenance of
public order; so it is not possible to prevent
your anti-social activities inmedia-

182
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tely by taking action u/s 56B and | do not
think proper to take action against you u/s
56B.

You and your conpani ons of
Dar i yapur - - Kal upur are keepi ng danger ous
weapons and meking conspiracy to beat the
i nnocent persons and because of your activi-
ties an atnosphere of fear and terror s
spread in the said area and peopl e have fear
of safety for thensel ves and damage to their
property. Because of your such activities you
have becone obstructionist to the rmaintenance
of public ‘order and because of your such
activities the atnosphere of public order has
been di sturbed. Thus considering all the above
facts, I amfully satisfied that you are a
prohibiti on boot-legger and you are conducting
anti-social activities of selling indigenous
and foreign liquor and you are creating an
at nosphere of ~fear and terror by beating
i'nnocent persons-in public and threaten them
to kill by keeping dangerous weapons in the
above-stated area and you are conducti ng
activity of selling the wine in person or
through ~your persons. Action under the ordi-
nary |law has been taken for preventing your
such activities. At present you are in jai
under. ‘the Prohibition Act ....... There is
every possibility that you will be bailed out
by giving surety by the Court because this
of fence is bailable. It is quite possible that
you nmay continue your crimnal anti-socia
activities after rel'ease  on bai | from
court ....... As it has become necessary to
prevent your anti-social activities to prevent
the same as there is no other alternative and
as the last alternate | pass the order to take
you in detention under the said Act."

A list of documents relied upon by the detaining author-
ity was appended to the grounds and the said list is” Annex-
ure-D to the petition.

The
support

detaining authority has filed his affidavit™ in
of the order of detention. In paragraph 7 of such

affidavit the deponent has stated:

"Wth reference to paragraph 7 of =~ the peti-
tion, | subnit that the avernents made therein
are absolutely wong in view of thefact that
the petitioner has not 'been wongly involved
by me under the P.A.S.A Act. It is only on
183

perusal of the relevant record whicht has been
supplied to the petitioner and after consider-
i ng the prognosis about the futuristic activi-
ties of the petitioner, I was subjectively
satisfied that it is necessary to detain the
petitioner preventively under the provisions
of the P.A/S.A Act with a viewto preventing
him from indulging inlike activities and,
therefore, the impugned order was passed by
me".

I n paragraph 8(c)of the counter-affidavit the
detai ning authority has further stated:

“I further submit that so far as the petition-
er's detention in the year 1987 is concerned,
it is true that the Hon' ble Gujarat H gh Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

had directed the authorities to release the
petitioner and the said fact has already been
clearly nmentioned in the grounds of detention
| further submit that since the Hon'ble Qja-
rat Hi gh Court had passed the order, the order
being judicial one, I have nothing to comrent
on it. However, | submt that there is no
nexus between the order of the Hon' ble Hgh
Court in that petition and the facts of the
present case and, therefore, the judicia
pronouncenment by the Hon'ble Gujarat High
Court has no application whatsoever to the
facts of the present case. Since the present
order is passed on totally fresh grounds which
are sufficient enough to give subj ecti ve
sati sfactionto me for the purpose of passing
the ~order~ of detention ........ | further
submit that the fact that the petitioner was
earlier detained and the fact that the order
of detention was quashed by the Hon ble Qja-
rat Hi gh Court was considered by ne and that
has also been nentioned in the grounds of
detention ... ..... "
The Bonbay Prohibition Act of 1949 is in force in the
State of Qujarat and prohibition is in force in this State
We have extracted a substantial portion of the grounds
of detention comrunicated to the petitioner to show how
hel pless the authorities feel in the matter of enforcing
prohibition within the State. Cbviously neither the Prohibi-
tion Act nor the other statutes referred to by the detaining
authority could be called in aid to neet the requirenents of
the situation. On his own showi ng, afraid of the petitioner
being rel eased on bail and resorting to anti-social \ activi-

ties, and with a viewto ensuring his detention in jail the
i mpugned order has been made.
184

The satisfaction of the detaining authority is not open
to judicial review but as has been pointed out by severa
Constitution Bench decisions of this Court a -citizen is
entitled to protection within the neaning of Article 22(5)
of the Constitution of the procedural guarantees  envi saged
by law. The Court frowns upon any deviation-or infraction of
the procedural requirements. That in fact is the only  guar-
antee to the citizen against the State's action of preven-
tive detention.

The fact that the detenu was in jail at the tinme the
order of detention was made and the possibility of his
release fromjail being made a ground of detention was. not
approved of by this Court in Rarnesh Yadav v. District
Magi strate, Etah & O's., [1985] 4 SCC 232 and Bi nod Si ngh v.
District Magistrate, Dhanbad, Bihar & Os., [1986] 4 SCC
416. In Snt. Shashi Aggarwal v. State of UP. & Os., AIl.R
1988 SC 596, this Court pointed out:

"Every <citizen in this country has the right
to have recourse to law. He has the right to
nove the court for bail when he is arrested

under the ordinary law of the land. If the
State thinks that he does not deserve bail the
State could oppose the grant of bail. He

cannot, however, be interdicted from noving
the court for bail by clanping an order of
detention. The possibility of the court grant-
ing bail nmay not be sufficient. Nor a bald
statement that the person would repeat his
crimnal activities would be enough. There
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nust also be credible information or cogent
reasons apparent on the record that the dete-
nu, if enlarged on bail, would act prejudi-
cially to the interest of public order."

W may now refer to two decisions of this Court wunder
the present Act. In the case of Abdul Razak Abdul. Wahib
Shei kh v. Shri S.N. Sinha, ’'Conm ssioner of Police, Ahneda-
bad & Anr., J.T. 1989 1 SC 478 it has been held that the
detaining authority nust disclose in a case where the detenu
is already in jail that there is cogent and relevant materi -
al constituting fresh facts to necessitate naking of an
order of detention. In that case, as here, the detenu was in
jail in connection with a crimnal case and the order of
detention was served on himin jail. The detenu's nere
conplicity in earlier incidents was not considered adequate
and the detention under the Act was set aside. In the case
of Ranmesh v. State of CGujarat & Os., J.T. 1989 3 SC 279, an
order of detention under the Act was under challenge. The
Court found that referring to incident which constituted the
subj ect-matter of an earlier
185
order of detention vitiated the inpugned order

Apart from these, in the instant case, the materia
disclosed is quite vague with reference to the persons
affected or victimsed as also the tine and place of such
victim sation. This Court has on several occasions indicated
that there is a wide gap between |awand order and public
order. The crinminal offence may relate to the filed of |[|aw
and order but such an offence would not necessarily give
rise to a situation O public order. Depending upon peculiar
situations an act which nay otherw se have been overl ooked
as innocuous night constitute a problem of public order
Selling of liquor by the petitioner would certainly ' anount
to an offence under the Prohibition Act but w thout ' sone-
thing nore would not give rise to problemof public order
Simlarly commission of any other - crimnal offence--even
assault or threat of assaUt-would not bring the natter
within the anbit of public order.

Di scl osure of adequate facts to enable a full and ade-
gquate representation to the Preventive Detention Board is
one of the positive guarantees within the scope of Article
22(5) of the Constitution. In A K Roy's case, [1982] 1  SCC
272 a Constitution Bench of this Court indicated that  full-
est disclosure of material should be nade to enable the
representation to be effective. In the present case the
grounds which we have extracted show that ‘the allegations
are more or |ess vague and have the effect of making it
difficult for the petitioner to make an adequate! representa-
tion.

Four wi tnesses had deposed agai nst the petitioner. Their
statenments were supplied to the petitioner w thout ~ disclos-
ing their nanes. It is the stand of the respondent that if
the names were disclosed the witnesses were likely ‘to be
bodily injured or even elimnated. There nmay be certain
situations where the disclosure has to be with-held but  _in
view of the infirmties already indicated it is not neces-
sary for us to exam ne whether in the facts of the present
case such wi thholding would not by itself vitiate the order
of detention.

W are satisfied that the inmpugned order cannot be
sustai ned. Accordingly, we quash the order and direct that
the petitioner be set at liberty forthwth.

It is perhaps necessary to indicate that the provisions
of the Prohibition Act of 1949 or the Bonbay Police Act
should be suitably anmended to nmeet the requirements of
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society. Even if the provisions under those Acts are nade
stringent the person proceeded agai nst has

186

the benefit of a trial or a regular hearing and pursuing an
appeal against adverse orders, but in a case of preventive
detention trial is avoided and liberty of a citizen is taken
away Wwithout providing aright to defend hinself. The
grounds provided by the detaining authority have clearly
exhibited a sense of hel pl essness to neet the requirenment of
the situation; that, however, is a matter for the Legisla-
ture and the Administration to consider but the Court has to
zeal ously qguard enchroachnments on the liberty of the citi-
zen.

R S. S Petition
al | oned.
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