http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

CASE NO. :
Appeal (civil) 4264 of 2007

PETI TI ONER
Brij bhushan Yadav & O's

RESPONDENT:
Uni on of India & Anr

DATE OF JUDGVENT: 14/09/2007

BENCH

Tarun Chatterjee & P. Sathasi vam
JUDGVENT:

JUDGVENT

Cl VIL APPEAL NO. 4264 OF 2007

(Arising out of SLP (C) No. 6174 OF 2006)

P. Sat hasi vam J.

1) Leave granted.

2) The wor kmen who secured an award for reinstatenent
with full back-wages at the hands of the Central Government
I ndustrial Tribunal -cum Labour Court, Lucknow (in short

"Tri bunal - cum Labour Court") andlost beforethe H gh Court
of Judicature at Al |l ahabad are the appellants before this
Court.

3) The above appeal is directed against the order dated
08. 08. 2005 whereby the H gh Court of Judicature at

Al | ahabad all owed the batch of wit petitions filed by the
Union of India - Mnistry of Tel ecommunication, Bharat
Sanchar N gam Limted and quashed the award passed by the
Tri bunal - cum Labour Court.

4) Though the Tribunal -cum Labour Court passed a
separate but identical order holding that the term nation of
services of the workmen concerned are void and ordered
reinstatenment with full back-wages, the Union of India and
Bharat Sanchar Nigam Limted challenged the sane before the
Hi gh Court by filing separate wit petitions.

5) The High Court, by adverting to the facts in [.D. No. 39 of
2001, namely, Shri Brijbhushan Yadav vs. The Cenera

Manager, Tel ecom Departnent, accepted the stand of the
department and quashed the award therein. Simlar orders
have been passed in all other connected wit petitions.

6) We heard M. Amt Kunmar, |earned counsel for'the
appel l ants and M. R D. Agrawal a, | earned senior counsel for
the respondents.

7) In view of the order to be passed hereunder, we are of the
view that it is unnecessary to refer all the factual matrix as
stated by the parties. On the basis of the request made by the
wor kman, the Central Government, in exercise of powers
conferred by O ause (d) of sub-section (1) of Section 10 of the
I ndustrial Disputes Act, 1947, referred the industrial dispute
bet ween Shri Brijbhushan Yadav and the General Manager

Tel ecom Departnent, Varanasi for adjudication. The reference
referred for adjudication is as under

"Whet her the action of the Managenent of Tel ecom

Department in terminating the services of Shri Brijbhushan
Yadav w.e.f. 1.6.1999 is justified? |If not, to what relief the
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workman is entitled?"

According to the workman, he was initially appointed as
Security Guard with the Tel ecom Departnent, Varanasi (East),
Varanasi w.e.f. 1.10.1996 and he was performng his duties
till his services were termnated w e.f. 1.6.1999. There was no
genui ne contract | abour systemin vogue with the

Tel ecomuni cati on Departnent to engage security guards.

The so-called security agency i.e. Ms Security and Protection
Services was a nere nane | ender and al nbst a broker or agent
of Tel ecomruni cati on Department for procuring | abour and

was not a registered |icensee contractor. He worked for nore
than 240 days in preceding twelve cal endar nonths prior to

his termnation. H's termnation wthout notice or
retrenchnent conpensation is contrary to provisions of

Section 25-F of the Industrial Disputes Act, 1947 and he is
entitled to reinstatement w th back-wages.

8) According to the enpl oyer \026 Tel ecomruni cati on
Departnment, there was tenporary need of security guards for
safety of its assets, hence, an agreenment was signed between
M's Security and Protection Services, Varanasi and the
General Manager (East), Varanasi on 10.9.1996. Under the
terns of the contract, the workman was supplied by the said
security services, 'to performwork of security guard and he
was performng duties of security guard since 1.10.1996. In
order to protect the articles and equipnents of telecom
departrment, the Tel ecom Departnent had entered into a
contract with Ms Security and Protection Services on the
terms and conditions nutually agreed upon. The sanme was
duly registered by the Labour Comi ssioner. The agreenent
was for fixed term which expired. The worknman was not
taken as an enpl oyee of the Tel ecom Departnent nor had

wor ked for nore than 240 days and so, the notice or
retrenchnment conpensation as provi ded under Section 25-F of
the Industrial Disputes Act, 1947 is not applicable.

9) The Tribunal -cum Labour Court, after considering the
materials, held that since after expiry of the agreenent i.e. on
31.10.1997, all the workmen including Shri Brijbhushan

Yadav were provi ded work by the Tel ecomruni cati on

Department till 31.05.1999, there was direct master and
servant relationship between the Departnment and the

Wor kman during the said period and observed that the

wor kman rendered continuous service of security guard for

570 days directly under the Department which is nore than
240 days and is covered by the definition of "continuous
service" as defined under Section 25-B of the Industria

Di sputes Act, 1947. The Tri bunal -cum Labour Court, by
appl yi ng the benefits of provisions of Section 25-F of 'the
Industrial Disputes Act, 1947 accepted the case of ‘the

wor kman and passed the award granting reinstatenent with

full back- wages. Simlar awards have been passed in respect
of others.

10) In the wit petitions filed by the Union of India and BSNL
the Hi gh Court mainly relying on the assertion of the

Department that contract with Security Agency \026 Ms Security
and Protection Services, Varanasi was extended fromtinme to

time till 31.5.1999 and finding that the worknen concer ned

were not enpl oyees of the Tel econmuni cati on Depart nent

guashed the award of the Tri bunal

11) Bef ore us, |earned counsel appearing for the Wrknan
vehement|ly contended that after expiry of the agreement i.e.
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from1.11.1997 although the worknen were enpl oyed by the

Tel ecom Departnent up to 31.5.1999, the H gh Court ought

not to have interfered with the finding of fact arrived at by the
Tri bunal - cum Labour Court. On the other hand, |earned

counsel appearing for the Department, by pointing out that
contract was extended up to 31.5.1999 with the Security

Agency, the High Court was right in accepting the stand of the
Depart nent that these worknen were not enpl oyees of the
Department, hence, there is no ground for interference.

12) We have carefully considered the relevant materials and
rival contentions. Though the H gh Court passed a | engthy
order adverting to various factual aspects as well the decisions
of this Court, as rightly pointed out, various orders said to
have been executed extending the contract up to 31.05.1999

by the Departnent wi th the security agency have not been

fully highlighted by the H gh Court. |If it is established that
after 30.10.1997, there was no valid contract between the
security agency and the Departnent, the stand of the

wor knmen t'hat they were continued as security guards by the

Tel ecom Departnent is to be accepted. As observed earlier
perusal of the order of the High Court does not show that any
specific reference and di scussi on was made to the

order/orders extending their contract with security agency up
to 31.05.1999.

13) In fact, before this Court, respondents-Departnent have
filed an application for permissionto file additional documents
as Annexures R-3 to R-8 in support of their stand that all the
wor kmen wer e enpl oyed by the security agency and not by the
Departnment. |nasmuch as the agreenent or contract up to
31.5.1999 with the security agency are relevant materials for
consi deration of the issue raised in the reference and in the
absence of any specific discussion-and finding by the High
Court, we are of the view that ends of justice would be net by
remtting the matter to the High Court for fresh disposal wth
reference to the said aspect. Though we adverted to certain
factual details of both the parties, it is nade clear that we have
not expressed any opinion on nerits.

14) In the light of what is stated above, we set aside the

i mpugned order passed by the Hi gh Court inall these matters

and remt the sane to the Hi gh Court for fresh disposal after
rendering a specific finding as to the subsistence/exi stence of
agreement or contract with the security agency up to

31.05.1999 and pass appropriate orders. Both the Depart nent

as well as the workmen are permtted to place all the rel evant
materi al before the H gh Court in support of their respective
claimand it is for the High Court to decide the issue on nerits
as nmentioned above as early as possible.

15) The appeal is disposed of on the above ternms. | No costs.




