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CASE NO. :
Appeal (crl.) 319 of 2007

PETI TI ONER
Sati sh Sharma

RESPONDENT:
Pi nki Dhawan

DATE OF JUDGVENT: 12/03/2007

BENCH
K. G BALAKRI SHNAN, R V. RAVEENDRAN & V. S. SI RPURKAR

JUDGVENT:
JUDGVENT

ORDE R
(ARI SING OUT OF S/L.P. (CRL.) 1453 OF 2005)

Leave granted.

The appel |l ant herein filed a conplaint before the Chief
Judi cial Magistrate (CIM, Gurgaon agai nst the respondent
and anot her alleging that they had committed of fences
under Sections 448, 427 read with Sections 34, 504 and 506
of the Indian Penal Code (I1PC). ~Wen the conpl ai nt was
posted for prelimnary enquiry, the appellant failed to appear
before the Court and the conplaint was di sm ssed. The
appel l ant again filed a conplaint on 08.02.1994 raising the
very sane allegations and, as part of the enquiry, the
appel | ant gave sworn statement in support of the conplaint.
Two ot her w tnesses had al so given sworn statenents
supporting the appellant’s contentions. The said conplaint
was posted for further steps, and on that day the appell ant
remai ned absent and the conpl ai nt. was dism ssed by the
CIMon 11.11.1995. On 16.11.1995 the appellant again
filed another conplaint alleging the very same allegations
agai nst the respondent and another. On 23.11.1995 again
the conpl ai nant’ s statenment was taken and he noved an
application that the statenments taken previously may be
taken as part of the conplaint. The | earned Magi strate
allowed this plea and, by an order dated 13.12.1995, took
cogni zance of the of fence under Sections 448, 427, 506 read
with Section 34 I PC. Aggrieved by the issue of sunmons,
the respondent herein filed a crimnal revision before the
Sessi ons Judge, Gurgaon. The | earned Additional Sessions
Judge, Gurgaon allowed the revision and remanded the case
for trial. Aggrieved by the said order, respondent filed a
Criminal M scellaneous Petition before the Hi gh Court. The
Hi gh Court by the inmpugned order dism ssed the conpl aint
by hol ding that by dism ssal of the earlier two conplaints by
the CIM the appellant herein was not entitled to file fresh
conplaint and it was an abuse of the process of the Court
and, further observed that by the dism ssal of the conplaint
by the Magistrate, the accused stood acquitted of the
charges, therefore the subsequent crimnal conplaint was
not mai ntainable. This order is challenged by the appell ant
her ei n.

W have heard the | earned counsel for the appellant
and the | earned counsel for the respondent.
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It is admtted by both sides that the first two
conplaints were dismssed by the CIM before any summons
was issued to the accused. The CIM had not taken
cogni zance of any offence on the basis of the first two
conplaints. The counsel for the appellant argues that as the
sumons was not issued in first two conplaints, the
di smssal of the third conplaint under Section 256 of the
Crimnal Procedure Code (Cr.P.C.) was not warranted. The
pl ea rai sed by the appellant is correct. Section 256 of the
C.P.C. reads as follows : -

"256. non-appearance or death of
conplainant.- (1) If the sumobns has been
i ssued on conplaint and on the day

appoi nted for the appearance of the accused,
or any day subsequent thereto to which the
hearing nay be adjourned, the conpl ai nant
does not appear, the Magistrate shal

not wi t hst andi ng anythi ng herei nbefore
cont ai ned, acquit the accused unless for
some reason he thinks it proper to adjourn
the hearing of the case to sone other day:

Provi ded that where the conplainant is
represented by a pleader or by the officer
conducting the prosecution or where the
Magi strate is of opinion that the persona
attendance of the conplainant is not
necessary, the Magistrate nmay dispense with
hi s attendance and proceed wi th the case.

(2) The provisions of sub-section (1) shall
so far as may be, apply also to cases where
t he non-appearance of the conplainant is
due to his death."

Section 256 of the Cr.P.C. is applicableonly in a case
wher e summons had been issued to the accused based on a
conplaint filed by the conplainant and, only if the
conpl aints were dismssed after issuance of the sumons to
the accused, then only the accused could claimthat he had
been acquitted by the Court.

In this case, in the earlier two conpl aint proceedi ngs

the accused was not before the Court and, therefore, the
accused cannot be deenmed to have been either discharged

or acquitted and it is only in the third conplaint filed by the
appel l ant, the Magi strate had taken cogni zance and the
sunmons was issued to the accused. The | earned Single

Judge of the High Court was not justified in observing that
the accused-respondent had been acquitted in the earlier

two conplaints as the accused hinself was not a party in
such proceedings. It was not an abuse of the process of the
Court as the accused was not, in any way, prejudiced by any
such previous proceedi ngs as the accused got sumons only

in the third conplaint proceedings.

In the result, the inmpugned order of the High Court is
set aside and the order passed by the Additional Sessions
Judge, G@urgaon is upheld. The CIJMshall proceed with the
conplaint in accordance with | aw

The Appeal is allowed accordingly.




