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The chal l'engein this appeal is to the inpugned judgnment and order

of the H gh Court directing the District Judge to conduct an enquiry to
ascertain the truth of the avernents made by Ashu G rhotra, respondent
No.5 in his affidavit dated 3rd Decenber; 2001 to the effect that he was
inplicated in false crimnal cases and harassed by the police at the

i nstance of the appellant, a police officer

The brief facts are as foll ows:

A news report published in Chandigarh News Line dated 5th

Decenber, 2000 stated that between 6th Septenber, 1992 and 30t h August,
1993 six first information reports were registered in police station
Panchkul a in State of Haryana agai nst Ashu G rothra, respondent No.5,
his friend Sandeep Verma, respondent No.6 and Gajinder Singh in car
theft cases. The police after investigation dropped the proceedi ngs agai nst
respondent Nos.5 and 6 in two cases. The Chief Judicial Mgistrate,
Panchkul a by order dated 30th April, 1997 di scharged respondent Nos.5
and 6 in the aforementi oned cases on the ground that there was no prima-
facie material for fram ng charges agai nst them The news report also
stated that the cases beared an uncanny coi nci dence that seened to
suggest that respondent No.5 was systematically franed in the car theft
cases by making him sign confessional statenents.

The Hi gh Court on 8th Decenber, 2000 took suo nmotu cogni zance of

the aforesaid news report and the judgnent dated 30th April, 1997
delivered by the Chief Judicial Magistrate, Panchkul a di schargi ng
respondent Nos.5 and 6 in the aforenentioned cases of car thefts. Inits
order dated 8th Decenber, 2000, the Hi gh Court has observed that it

seens the police officials posted at police station, Panchkula were |et

| oose on respondent Nos.5 and 6 by the appellant, a senior police officer
bel ongi ng to Indian Police Service, Haryana cadre in order to pressurize
the sister of respondent No.5 to withdraw the conplaint |odged by her
agai nst himfor the offences under Section 354 of |ndian Penal Code. The
Court issued notices to the appellant, State of Haryana and others calling
upon themto show cause as to why they should not be burdened wi th
conpensation to be paid to respondent No.5 for the harassnent caused to
himby falsely inplicating himin car theft cases.

Nei t her the news report nor judgment dated 30th April, 1997 nor any
other material was on record either maki ng any insinuation against the
appel  ant or even nam ng hi mwhen suo notu cogni zance was taken. On
what basis notice was directed to be issued by the H gh Court to the
appel | ant has not been expl ai ned by | earned counsel for the respondents
despite our repeated queries.

After about one year of publication of news report and taking of
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cogni zance, an affidavit dated 3rd Decenber, 2001, was filed by

respondent No.5 in the H gh Court narrating the incidents that led to the
filing of conplaint by his sister against the appellant for offences under
Section 354 of Indian Penal Code. He stated that his sister was a nenber

of the Haryana Lawn Tennis Association, of which the appellant was the
President. He stated that his sister was nol ested by the appellant on 12th
August, 1990. Their parents took up the matter with the higher authorities
and an inquiry was marked to the then Director General of Police,

Haryana, who in his inquiry found that there was prina facie material to
proceed agai nst the appellant. |In spite of this, no case was registered
agai nst himfor several years. Then a wit petition was filed by Ms. Mdhu
Prakash, their nother who is said to have been present wi th her daughter
when the alleged incident of nolestation took place. The wit petition was
al l owed by an order dated 21st August, 1998 directing registration of case
agai nst the appellant and handi ng over of the investigation to Centra
Bureau of Investigation. Pursuant to order of the Court, first information
report was registered under Sections 354 and 509 Indian Penal Code on

29t h Decenber, 1999. It was stated that, since the alleged incident of

nol estation took place and till the registration of the case against the
appel l ant, the fam |y of respondent No.5 was harassed and pressurized by
the police at the instance of the appellant to wi thdraw the conplaint | odged
against him It was during this tine the six FIRsS were registered agai nst
respondent No.5. He was arrested on 25th October, 1993 and was tortured

by the police and was forced to sign the confessional statenments. He was

so much terrorized /that he could not even speak about the harassment by

the police, when he was produced before the Mgistrate. He was rel eased

on 29th Decenber, 1993 the day on which his sister comitted suicide.

The appellant in his affidavit before the H gh Court refuted the

al | egati ons nade against him He described the alleged incident of

nol estation as fal se and fabricated. He further stated that he was not
involved in the registration of FIRs agai nst respondent No.5 and that he
has not used his position to pressurize the famly of respondent No.5 to
per suade respondent No.5' s sister to withdraw the FIR | odged agai nst him
He stated that during the tine the cases were registered and investigated
upon, the concerned police officials were not working under his
administrative control and that there is no material to show that he has
used his position to inplicate respondent No.5 in the cases.

In the inmpugned judgnment and order, the Hi gh Court recorded a

finding that nere fact that six FIRs were | odged agai nst respondent No. 5,
two of which were dropped by the Police after investigation and he was

di scharged in the other four cases by the Chief Judicial Magistrate,
Panchkul a, by itself is not enough to hold that he had been fal sely
inmplicated in crimnal cases in order to put pressure on himto persuade his
sister to withdraw the conpl ai nt | odged against the appellant. The Court
further came to the conclusion that the allegations were indeed serious

and if they are true, there may be a case for awardi ng conpensation to
respondent No.5 agai nst the State and against the police officers as well.
The Court held that since the avernments in the affidavit of respondent No.5
have been enphatically denied by the appellant, in-order to ascertain the
true facts, it would be necessary to allow the parties to | ead their evidence.
Accordingly the matter was remtted to the District Judge, Patiala with a
direction that he should hinmself record the evidence of the parties and
submit a report to the High Court as to

(1) Whet her the avernents made by
respondent No.5 in his affidavit are true
or not;

(2) Wet her respondent No.5 was harassed

by the police at the instance of petitioner

(3) Whet her FIRs | odged agai nst respondent
no.5 were fal se and
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(4) Whet her those FIRs were | odged at the
i nstance of petitioner, as alleged.

The | earned counsel appearing for the appellant submits that there

was not hing on record to show the invol venent of the appellant in the

matter at the time of taking suo notu cogni zance. Neither the news report
nor the judgment discharging respondent No.5 in the car theft cases nade

any nention about the involvenment of the appellant. Further, the appellant
had no control over the police officials who registered the FI Rs agai nst
respondent No.5 and subsequently investigated the case, as he was

posted on deputation and was not part of the regular police nmachinery at
that relevant point of tinme. It was subnmtted that after recording a finding
that there was no material to cone to the conclusion that respondent No.5
was harassed by the police-at his instance, it was not correct to order an
enquiry so as to direct payment- of conpensation to respondent No.5. It

was submtted that Court can order paynment of compensation only when

there is a prima facie or established violation of fundanental right
guaranteed by the Constitution of |India. Wen the foundational fact itself is
in dispute the Court cannot order paynment of conpensation. The scope of

the enquiry ordered by the Hi gh Court is not to find out whether there was
any harassnment or not, but to find out whether the appellant is responsible
for the harassment of respondent No.5 It was submitted that respondent

No.5 kept quiet for all years upto 2001 and for the first tinme in his affidavit
filed on 3rd Decenber, 2001 nade fal se allegations about torture and
harassnment by the police at the instance of the appellant.

The | earned counsel appearing for respondent No.5 in support of the

i mpugned judgnent subnits that there is no infirmty in the order of the

Hi gh Court. Since the matter was of serious nature involving violation of
fundanental rights of respondent No.5, the Court has deened it proper to
direct an enquiry to find out the truth of the matter.

No doubt, the Courts while exercising jurisdiction under Articles 32

and 226 can award conpensation for the violation of fundanental rights

guar anteed by the Constitution but such a power should not be lightly
exercised. In Rudul Sah v. State of Bihar & Anr. [(1983) 4 SCC 141],

wher e conpensation was awarded, this Court was faced with a situation

where the petitioner who was acquitted by the Court of Session was

rel eased fromjail nmore than 14 years after he was acquitted. The
petitioner approached the Court asking for his release on the ground that
his detention in the jail was unlawful and clained compensation for the
illegal incarceration. The petitioner was rel eased fromjail and as regards
the conpensation for illegal detention the Court held that though Article 32
cannot be used as a substitute for the enforcenent of rights and

obl i gati ons which can be enforced efficaciously through the ordinary
processes of Courts, however, in order to rectify the grave injustice
perpetrated upon the petitioner by illegally detaining himin jail for 14 years
after his acquittal, which violated his fundanental right to life and |iberty
guaranteed under Article 21 of the Constitution of India, the Court in the
exercise of its jurisdiction under Article 32, can pass an order for the
paynment of money if such an order is in the nature of conmpensation
consequential upon the deprivation of a fundanmental right. Thi's principle
has been consistently followed in the subsequent |ine of cases. Sebastian
M Hongray v. Union of India (1984) 3 SCC 82; Bhim Singh, MA v.

State of J& & Ors. (1985) 4 SCC 677; Peoples’ Union For Denocratic

Rights & Anr. v. Police Conmi ssioner, Delhi Police Headquarters &

Anr. (1989) 4 SCC 730; State of Miharashtra & O's. v. Ravikant S.

Patil (1991) 2 SCC 373; Peoples’ Union For Denmpcratic Rights v. State

of Bihar& Ors. (1987) 1 SCC 265; Saheli, A Wnen' s Resources

Centre & Ors. v. Comm ssioner of Police, Delhi Police Headquarters &

Ors. (1990) 1 SCC 422; Arvinder Singh Bagga v. State of U P. & Os.

(1994) 6 SCC 565; P.Rathinamv. Union of India & Os. 1989 Supp (2)

SCC 716; In re Death of Sawi nder Singh G over 1995 Supp (4) SCC

450; Inder Singh v. State of Punjab & Ors. (1995) 3 SCC 702; D. K
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Basu v. State of W B. (1997) 1 SCC 416; Chairman, Railway Board &

Os. v. Chandrinma Das (Ms.) & Ors. (2000) 2 SCC 465).

In Nilabati Behera v. State of Orissa & Ors.(1993) 2 SCC 746] a

wit petition was filed under Article 32 of the Constitution for determ ning
the claimof conmpensation consequent upon the death of petitioner’s son in
police custody. In view of the denial by the State that death was due to
pol i ce harassnent when the deceased was in police custody, this Court

gave a direction to the District Judge, Sundergarh in Orissa, to hold an
inquiry into the matter and submit a report. The District Judge reached the
conclusion that it was a case of custodial death. In view of the dispute as
to the correctness of the findings in the report of the District Judge, the
matter was exam ned afresh by this Court in the light of the objections

rai sed. This Court al so reached the sanme conclusion on a reappraisal of

the evidence adduced at the enquiry. On this conclusion, the question

arose as to the liability of the State for paynent of conpensation for

cust odi al death. The Court held that:

"A claimin public |law for conpensation for
contraventi on-of human rights and fundanenta
freedons, the protection of which is guaranteed
in the Constitution, is an acknow edged renedy
for enforcenent and protection of such rights,
and such a claimbased on strict liability nade
by resorting to a Constitutional remedy provided
for the enforcenment of ‘a fundanmental right is
distinct from and in addition to, the renedy in
private | aw for danages for the tort resulting
fromthe contravention of the fundanmental right."

The Court further observed that:

"The defence of sovereign inmunity being

i napplicable and alien to the concept of

guar antee of fundanental rights, there can be no
qguestion of such a defence being available in the
Constitutional renedy. It is this principle which
justified award of nonetary conpensation for
contravention of fundanental rights guaranteed

by the Constitution, when that is the only
practicabl e node of redress avail able for the
contravention made by the State or its servants
in the purported exercise of their powers, and
enforcenent of the fundanmental rights is clained
by resort to the renmedy in public | aw under-the
Constitution by recourse to Articles 32 and 226
of the Constitution."

Justice A'S. Anand (as His Lordship then was) in. concurring opinion
observed that:

"The public | aw proceedi ngs serve a different
purpose than the private | aw proceedi ngs. The
relief of nonetary conpensation, as exenplary
danages, in proceedings under Article 32 by or
under Article 226, for established infringenment of
the i ndefeasible right guaranteed under Article

21 of the Constitution is a renmedy available in
public law and is based on the strict liability for
contravention of the guaranteed basic and

i ndefeasible rights of the citizen. The purpose of
public law is not only to civilize public power but
also to assure the citizen that they live under a

| egal system which ainms to protect their interest
as and preserve their rights. Therefore, when the
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Court moulds the relief by granting conpensation

i n proceedings under Article 32 or 226 of the
Constitution seeking enforcement or protection of
fundanental rights, it does so under the public

| aw by way of penalising the wongdoer and

fixing the liability for the public wong on the
State which has failed in its public duty to protect
the fundanmental rights of the citizen. the

paynment of conpensation in such cases is not to
be understood, as it is generally understood in a
civil action for damages under the private | aw but
in the broader sense of providing relief by an
order of naking nonetary anends under the

public law for the wong done due to breach of
public duty, of not protecting the fundanmenta
rights of the citizen. the conmpensation is in the
nature of exenpl ary damages awarded agai nst

the wrongdoer for the breach of \its public |aw
duty and i's i ndependent of the rights available to
the aggrieved party to clai mconpensati on under
the private law in an action based on tort,
through a suit instituted in a court of conpetent
jurisdiction or/and prosecute the of fender under
the penal |aw. "

It was further observed that:

"This Court and the High Courts, being the
protectors on the civil liberties of the citizen, have
not only the power and jurisdiction but also an
obligation to grant relief in exercise of its
jurisdiction under Articles 32 and 226 of the
Constitution to the victimor the heir of the victim
whose fundanental rights under Article 21 of the
Constitution of India are established to have

been flagrantly infringed by calling upon the

State to repair the damage done by its officers to
the fundamental rights of the citizen
notwi t hstanding the right of the citizen to the
renmedy by way of a civil suit or crimna

proceedi ngs. The State, of course has the right

to be indemified by and take such action as

nmay be available to it against the wongdoer in
accordance with law - through appropriate

proceedi ngs. O course, relief in exercise of the
power under Article 32 or 226 woul d be granted

only once it is established that there has been an
i nfringenent of the fundanmental rights of the
citizen and no other from of appropriate

redressal by the court in the facts and

ci rcunst ances of the case, is possible\005. It is a
sound policy to punish the wongdoer and it is in
that spirit that the courts have noul ded the relief
by granting conpensation to the victins in

exercise of their wit jurisdiction. In doing so the
courts take into account not only the interest of
the applicant and the respondent but also the
interest of the public as a whole with a viewto
ensure that public bodies or officials do not act
unlawful ly and do performtheir public duties
properly particularly where the fundanental right

of a citizen under Article 21 is concerned."”
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This legal position has been reiterated in DO K Basu v. State O
WB. [(1997) 1 SCC 416].

Conpensation can be awarded for violation of fundamental rights in

public | aw domain, but the facts of the case in hand do not justify the
directions given in the inpugned judgnment for conducting of an enquiry by
the District Judge so as to determ ne the conpensation to be awarded to
respondent No. 5.

As already noticed, the news report as well as the judgnment of

di scharge neither mentioned anything about the appellant’s involvenent in
the registration of FIRs against respondent No.5 and harassment by the
police at his instance nor refers to the conplaint by respondent No.5' s
sister alleging nolestation by the appellant. The Hi gh Court went beyond
the material on record while taking suo motu cogni zance of the matter.

VWhat made the High Court to issue notice to the appellant while taking suo
not u cogni zance has not been expl ained to us despite repeated queries to

| ear ned counsel for the respondents.

Further, the validity of the directions of the H gh Court has to be

seen in the light of the silence of respondent No.5 for nobre than seven
years after release fromjail. The allegations of harassment by the police
at the instance of the appellant were nade for the first tine by filing of the
affidavit before the H gh Court on 3rd Decenber, 2001. Respondent No.5

is neither illiterate nor any other factor has been brought to our notice
whi ch conpelled himto remain silent for nunber of years. The alleged

i nci dent of nolestation of respondent 5 s sister took place on 12th August,
1990. The FIRs inplicating respondent No.5 in the car theft cases were

regi stered during the period between 6th Septenber, 1992 and 30th August,
1993. Respondent No.5 was di scharged in the car theft cases by the Chief
Judi ci al Magistrate, Panchkula on 30th April, 1997.. How the news report
suddenly cane to be published after so many years is again a nystery.
Fromthe date of the registration of FIRs till the date of the filing of the
affidavit before the H gh Court, respondent No.5 nade no conplaint that

he was harassed by the police at the instance of the appellant.

There is a serious dispute as to factum of harassnment by police at
the instance of the appellant. Not only the fundanental fact-itself but also
the very basis of issue of notice to the appellant is /in serious dispute.

In Chairman, Gid Corporation of Orissa Ltd. (Gidco) & Os. v.

Sukamani Das (Snt.) & Anr. [(1999) 7 SCC 298] the question which

arose for consideration was, can the H gh Court under Article 226 of the
Constitution award conpensation for death caused due to el ectrocution on
account of negligence, when the liability was enphatically denied on the
ground that the death had not occurred as a result of negligence, but

because of an act of God or of acts of some other persons. The Court held

that it is the settled |legal position that where disputed questions of facts
are involved, a petition under Article 226 of the Constitution is not a proper
renmedy. Therefore, questions as to whether death occurred due to

negl i gence or due to act of god or of sonme third person could not be

deci ded properly on the basis of affidavits only, but 'should be decided by
the civil court after appreciating the evidence adduced by the parties. In
Tam | Nadu Electricity Board v. Sumathi & Ors. [(2000) 4 SCC'543], it

was hel d that when a di sputed question of fact arises and thereis clear
denial of any tortuous liability, renedy under Article 226 of the Constitution
may not be proper. The Court carved out exception to this general rule by
observing that, it should not be understood that in every case of tortuous
liability, recourse nust be had to a suit. When there is negligence on the
face of it and infringement of Article 21 is there, it cannot be said that there
will be any bar to proceed under Article 226 of the Constitution

In Khatri & Os. (1V) v. State O Bihar & Os. [(1981) 2 SCC 493],
it was held that in order to succeed in claimng relief under Article 32,
viol ati on of fundanmental right has to be established and that is the
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foundational fact which nust be established before the petitioners can
claimrelief under Article 32. The Court observed that:

"The court is not helpless to grant relief in a
case of violation of the right to |life and persona
liberty, and it should be prepared "to forge new
tool s and devi se new renedi es’ for the purpose

of vindicating these precious fundanental rights.
It was al so indicated that the procedure suitable
in the facts of the case nmust be adopted for
conducting the inquiry, needed to ascertain the
necessary facts, for granting the relief, as the
avail abl e node of redress, for enforcenment of the
guar ant eed fundanental rights."

In Nilabati Beherav. State of Oissa & Ors. [(1993) 2 SCC 746],
the Court has also broadly specified the situations in which the renedy of
provi di ng conpensation for violation of fundanental rights avail abl e under
the domai'n of public | aw has to be invoked. The Court held that:

"If the guarantee that deprivation of |life and
personal liberty cannot be made except in
accordance with law, is to be real, the
enforcenent of the/right in case of every
contravention nust al'so be possible in the
constitutional schene, the node of redress being
that which is appropriate in the facts of each
case. This remedy in public | aw has to be nore
readi | y avail abl e when invoked by the have-nots,
who are not possessed of the wherew thal for
enforcenent of their rights in private law, even
though its exercise is to be tenpered by judicia
restraint to avoid circunvention of private |aw
renedi es, where nore appropriate:™

It was further held that:

"Law is in the process of devel opment and the
process necessitates devel opi ng separate public

| aw procedures as al so public law principles. It
may be necessary to identify the situations to

whi ch separate proceedi ngs and principles apply
and the courts have to act firmy but with certain
mount of circumspection and self- restraint, lest
proceedi ngs under Article 32 or 226 are m sused

as a disguised substitute, for civil action in
private | aw "

The sparing exercise of power under Article 32 or Article 226 of

Constitution of India for issue of directions to conduct enquiry to determ ne
conpensation in glaring and cl ear cases of rape by police officials, custody
death, illegal detention of poor and hel pl ess cannot be resorted to in the
case of present nature.

There were no such circunstances which necessitated the exercise
of such a power.

Having regard to the facts of the case and the | egal principles noted
above, the inpugned judgnment directing the District Judge to conduct
enqui ry cannot be sustained. Therefore, the inmpugned judgnent is set
asi de and the appeal all owed.




