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ACT:

Motor Spirit-Registration of dealers-If ultra vires the
Constitution- Constitution of India, ~Art. 19(1)(g) The
Madras Sales of ‘Motor Spirit Taxation (Andhra Pradesh
Ext ensi on and Anendnent) Act (Andhra Pradesh V of 1958)-The
Madras Sales of Motor Spirit Taxation Act (VI- OF 1939) Ss. 3
and 4, sub-ss. (1) and (4).

HEADNOTE

The Madras Sal es of Mdtor Spirit Taxation Act (Mad. VI of
1939) was nmde applicable to the, (State of Andhra Pradesh by
the Mdras Sales of Mdtor Spirit Taxation (Andhra Pradesh
Extension and Amendnent) Act (Andhra Pradesh V-~ of 1958).
The purpose and object of the Act was to levy and collect
tax on retail sales of notor spirit and the liability for
payment was pl aced upon the person effecting the sale. In
order that the State may know the persons fromwhomtax was
due s. 4(1) provided for registration of dealers and S. 4(6)
provided for the suspension of such registration in the
event of sone contraventions. All that any one who wanted
to carry on business had to do was to ask for registration
which he would get under the rules. The petitioners. who
were dealers in notor spirit in Hyderabad filed wit
petition challenging the provisions of the said S. 4 O sub-
ss. (1) and (6) on the ground that such registration and
cancel | ation were not reasonable restrictions on t he
fundanmental rights of the petitioners to carry on business
under Art. 19(1)(g) of the Constitution particularly as the
cancel | ati on of registration resulted in the tota
extinction of the business and was an unr easonabl e
restriction and prayed that sub-ss. (1) and (4) O S. 4 O
the Act and r. 14 franed under s. 26 of the Act be declared
ultra vires.

Hel d, that the provisions of S. 4(1) of the Act were consti -
tutional. Registration of dealers under s. 4(l)was an
eminently reasonable provision in order to carry out the
obj ect of the Act, the purpose behind the registration being
that those on whomthe liability to pay tax under S. 3 of
the Act lay, were known to the State, so that it could
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realise the tax fromthem

The provision O S. 4(6) for cancellation of registration
for failure to pay the tax or for fraudulently evading the
paynment of it was an additional coercive process which was
expected to be immediately effective and enabled the State
to realise its revenue. The fact that in sone cases
restriction mnmight result in the extinction of the business
of a dealer would not by itself

695

make the provision as to cancellation of registration an un-
reasonable restriction on the fundanental right guaranteed
by Art. 19(1)(g) of the Constitution.

Narendra Kumar v. The Union of India, [1960] 2 S.C.R 375,
referred to.

JUDGVENT:

ORIG NAL /JURI'SDI CTI'ON: Petition Nos. 145 and 149 to 158 of
1959.

Wit Petition-under Art. 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

Sar dar Bahadur, for the petitioners.

C. K. Daphtary, Solicitor-General of India, R Ganapathy
lyer and T. M Sen, for the respondents.

1961. March 30. The Judgnent of the Court was delivered by
WANCHOO, J.-These el even petitions raise a conmmon point and
wi Il be disposed of together. The brief facts necessary for
present purposes are these. The petitioners are dealers in
motor spirit in Hyderabad. In 1949 the Hyderabad Sal es of
Motor Spirit Taxation Regulation, No. XXI'V of ~ 1358 Fasl
(hereinafter called the Regulation) was passed and the
petitioners were registered as retail dealers of petroleum

products under the Regul ation. 1n-1957 the petitioners and
others filed wit petitions inthe Hgh Court of Andhra
Pradesh questioning the validity of the Regul ation. There

was al so a prayer for stay of the(levy and collection of the
tax and the H gh Court ordered that all further proceedings
in the matter of Ilevy, demand and collection of tax
including cancellation of registration certificate and
threatened attachnment of property and the |aunching of
crimnal proceedings in pursuance of the Regulation be
st ayed. The petitioners allege that on this stay  being
granted by the High Court, they thought that S. 3~ of the
Regul ation was suspended during the period of stay and
therefore they stopped collecting the tax from consuners.
VWiile these petitions were pending in the Hgh Court, the
Madras Sales of Mtor Spirit Taxation (Andhra Pradesh
Extension and Amendnment) Act, No. V of 1958 (hereinafter
called the Act), was passed by which

696

the Mdras Sales of Mdtor Spirit Taxation Act, No. VI of
1939 was applied to Andhra Pradesh with some nodifications
and the Regulation was repealed. This Act, Ilike the
Regul ation, had provisions for registration of dealers -and
in consequence fresh registration certificates were issued
to the petitioners as well as to all other dealers in the
St at e. In August 1958 the petitions challenging the
validity of the Regulation were disnissed. In Septenber
1958 notice& were issued to the petitioners informng them
that they had failed to submt returns showing sales of
notor spirit fromMarch 1957 to March 1958 and they were
required to submit returns within seven days, failing which
best judgnent assessnents woul d be nade under the relevant
provision of the Regulation. The petitioners nmade repre-
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sentations against this order and their nmamin case was that
they had not collected any tax fromconsuners during this
period and it would therefore be harsh to demand tax from
them in the circunmstances. Thereupon it is said that best
judgrment -’ assessments were nade agai nst the petitioners and
they were required to pay the tax, though liberty to pay in
installments was granted to themfor this purpose. As
however the petitioners failed to deposit the tax even in
installnents, the registration certificate of one of the
petitioners was cancelled and other petitioners wer e
t hr eat ened with cancel | ati on of their regi stration
certificates about COctober 1959. Consequently, the present
petitions were filed soon after challenging the provisions
of the Act relating to. cancellation of regi stration
certificates on the ground that such cancellation was not a
reasonable restriction on the fundamental rights of the
petitioners to carry on business under Art. 19 (1) (g) of
the Constitution. The petitioners therefore pray for a
declaration that sub-ss. (1) and (6) of s. 4 of the Act and
r. 14 purported to be franed thereunder are ultra vires as
being violative of Art. 19 (1) (g) of the Constitution and
for consequential orders against the respondents, nanely,
the State of Andhra Pradesh and its officers, from enforcing
the said provisions.
The petitions have been opposed by the respondents
697
and their case is that the provisions in question are
reasonable restrictions on the right guaranteed under Art.
19 (1) (g) and are therefore perfectly valid and
constitutional. The respondents also say t hat the
al l egation of the petitioners-that they did not collect the
tax during the period of the stay orders fromconsunmers is
fal se.
In order to decide the constitutionality of the provisions
whi ch have been challenged it is necessary to look into the
purpose and object of the Act in which those provisions
appear. The Act was passed in order to levy and collect tax
on retail sales of nmotor spirit.in the interest of the
general revenues of the State. Section 2 of the Act i's the
definition section. Section 3 is the charging section and
provides the rates at which the tax is to be levied on al
retail sales of notor spirit. Section 4 (1) which is being
challenged is in these terns:-
"No person shall, after the comencenent  of
this Act, carry on business in nmotor spirit as
an inmporter or as a wholesale or retail dealer
at any place in the State unless he has been
regi stered as such under this Act.”
Sub- secti ons (2) and (3) nmake certain
ancillary provisions and sub-s. (4) is in
these terns: -
"Registration may be nmade subject to such
conditions, if any, as my be prescribed
including in the case of an applicant for
registration as a retail deal er, the making of
such deposit or the furnishing of such
security as the registering authority nay
consi der necessary to ensure the due paynent
of the tax which may fromtinme to time be
payable by him?"
Sub- section (5) is unnecessary for our
purpose, and sub-s. (6) is in these terns:-
"Any registration under sub-section (1) may be
suspended or cancelled by such authority, for
such reasons, and in such nmanner, as nmay be
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prescribed. "
It is not necessary to refer to other sections which nake
various provisions necessary for the enforcenent of the Act
till we come to s. 26 which gives power to
88
698
the State Governnent to nake rules to carry out the purposes
of the Act. Rule 14 which has been attacked has been nade
under the power conferred under s. 26 and it is not being
disputed that if the main provisions contained ins. 4 are
constitutional, the rule is within the anbit of the Act and
the rul e maki ng power of the State Governnent.
It will be clear from this analysis of the inpugned
provi sions of the Act that the purpose and object of the Act
is to levy and collect tax for purposes of the genera
revenues of the State and the-liability for paynent is
pl aced under s. 3 upon the person effecting the sale. He is
required by s. 5 of the Act to keep books of account in the
prescribed formand to subnit to the Commercial Oficer and
to such other officers as may be prescribed, a | return in
such form “containing such particulars and at such
intervals, as may be prescribed. Along with the return
under s. 6 he is required to pay the anpbunt of tax due in
respect of the notor spirit sold by himin retail during the
precedi ng nonth according to the return. ' In order therefore
that the State may have a check on the person fromwhom the
tax is due s. 4(l) provides for registration of dealers who
carry on the business in notor spirit. Wthout such
registration it would be inmpossible for the State to know
the persons who are selling notor spirit and from whom the
tax is due. The provision-therefore under s. . 4(l) for
registration of dealers is an em nently reasonabl e provision
in order to carry out the object of the Act, nanely, the
levy and collection of this tax for purposes of the State.
It isreally no restriction on carrying on business in notor
spirit; any one who carries on such business is free to do
so and all that he has to do is(to ask for registration
which he will get subject to the provisions of sub-s. (4).
That sub-section has not been challenged in these petitions
and therefore we proceed on the assunption that” it is
constitutional. It follows therefore that all that anyone
who wants to carry on business in nmotor spirit has to do is
to ask for registration which he will get under the rules,
and the purpose behind registration is that those ~on whom
the liability to pay tax
699
that it my realise the tax from them The chal | enge
therefore to the constitutionality of s. 4(1) nust fail
Then we turn to sub-s. (6), which provides that any
regi stration under sub-s. (1) may be suspended or cancell ed
by such authority, for such reasons, and in such manner, as
may be prescribed. The main attack of the petitioners is on
this sub-section. They contend that this sub-section
authorises the State to cancel a registration. The effect  of
such cancellation read with sub-s. (1) is that a person
whose registration is cancelled cannot carry on business in
notor spirit as he was doing -before the cancellation. It
is said that cancellation results in the total extinction of
the business of the person whose registration is cancelled
and thus the provision as to cancellation is an unreasonabl e
restriction on the fundamental right to carry on business.
There is no doubt that if a registration is cancelled under
sub-s. (6) it will not be possible for the person whose
registration is so cancelled to carry on his business in
nmotor spirit. Rule 14 provides conditions under which the
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regi stration nay be cancelled and we are in the present case
concerned with two of them nanely, where the hol der of at.
registration certificate (a) fails to pay the tax or any
ot her amount payable under the Act and (b) fraudulently
evades the payment of the tax.
The reasonabl eness of this provision as to cancellation of
registration certificate has to be judged in the background
of what we have already said about the purpose of the |evy
and its liability on the seller. It is true that there are
other provisions in the law for realisation of public dues
from those who default in making payments; but generally
speaki ng cancell ation of registration in cases like these is
one nore nethod of conpelling paynent of tax which is due to
the State. Col l ection of revenue is necessary- in order
that the administration of the State may go on snoothly in
the interest of the general public. The State has therefore
armed itself wth one nore coercive nethod in order to
realise the tax in such cases. It is true
700
that cancellation of registration may result in a dealer
being wunable to carry on the business, but the same result
may even follow fromthe application of other coercive
processes for realisation of dues froma trader, for his
assets may be sold off to pay the arrears of tax and lie my
thereafter be not in aposition to carry on the business at
al | . Therefore the provision for cancel | ati on of
registration for failure to pay the tax or for fraudulently
evadi ng the paynent of it is an additional coercive process
which is expected to be imedi ately effective and enables
the State to realise its revenues which are necessary for
carrying on the admnistration in the interest of the
general public. The fact that in some cases restrictions
may result in the extinction of the business of a  dealer
woul d not by itself make the provision as to cancellation of
regi strati on an unreasonabl e restriction on the fundanenta
right guaranteed by Art. 19(1)(qQ). W may in this
connection refer to Narendra Kumar v. The Union of /India
(1), where it was held that:
"the word ’'restriction in Arts. ~ 19(5) and
19(6) of the Constitution includes cases of
"prohibition’” also; that where a restriction
reaches the stage of total restraint of rights
special care has to be taken by the Court to
see that the test of reasonabl eness is
satisfied by considering the question in the
background of the facts and circunstances
under which the order was nmade; taking into
account the nature of the evil that was sought
to be renedied by such law, the ratio of  the
harm caused to individual «citizens by the
pr oposed renedy, t he benefi ci al ef f ect
reasonably expected to result to the 'genera
public, and whether the restraint caused by
the law was nore than was necessary in the
interests of the general public."
Applying these tests we are of opinion that the cancellation
of registration will be justified even though it results in
the extinction of business as such cancellation is in
respect of a tax meant for the general revenues of the State
to carry on the admnistration in the interest of the
general public.
(1) [1960] 2 S.C.R 375.
701
Besi des, there is another consideration to which we nay
advert in the end, though even otherw se the cancellation is
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justified. Though there is no provision in the Act or the
Rul es specifically authorising the seller to pass on the tax
to the consuner, what actually happens is that the seller
includes the tax in the price and thus passes it oil to the
consurmer . Then in his turn the seller pays the tax to the
State. In effect by thus passing on the tax to the consuner
through the price, the dealer has already collected the tax.
Therefore the conpul sion of paynent which ari ses because of
the provision for cancellation of registration is under the
circunstances justified and there is-no reason why he shoul d

fail to pay it to the State or evade paynent thereof
fraudul ently. The fault for failure to pay the tax or
f raudul ent evasi on in . paynent thereof lies in the

circunstances entirely on the deal er and he cannot be heard
to conplain that cancellation of registration in such a case
is a disproportionate restriction on the right to carry on
busi ness whi ch cannot be justified in the interests of the
general public.

Under the circunstances we are of opinion that the ratio of
Nar endra Kumar’'s case (1) applies fully to the present case
and the provision contained in sub-s. (6) of s. 4 is a
reasonable restriction w thin the nmeaning of Art. 19(6) of
the Constitution. The petitions therefore fail and are
hereby dismissed with costs; there will be one set of
hearing costs only.

Petitions dism ssed.

(1) [1962] S.C.R 375.
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