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ACT:

Bi har & Oissa Excise Act 1915-Ss. 22 and 30-Licence
granted under s. 22 all exclusive privilege-lnability to
open liquor shop-If entitled to refund of fees.-Incurring
loss-1f a ground for  reductionof fees-If refund should be
granted if quid pro quo is absent.

HEADNOTE

Under the Bihar & Oissa Excise Act the holder of an
outstill licence for country Liquor pays a certain sum per
nmensem for manufacturing country spirit in his outstill and
selling it by retail in his prenises. No definite area is
fixed within which each outstill has the nonopoly to supply
country spirit but their number is regulated according to
rules and five mles is taken as the mninmum distance
bet ween one outstill and another

The appellants in all the appeals were the hol ders of
licences for the manufacturing and sale of country liquor
In the first batch of cases the appellant could not open the
outsill even after nore than six nonths of its grant despite
his best efforts. The approval for opening the outstill was
wi t hdrawn and he was asked to pay the nonthly |icence fee
according to the terns of |licence. The appellant’s claimfor
refund of the noney deposited by him together wth
conpensation for |oss of anticipated profits and danmages,
was rejected. Despite this the appellant continued to bid
for licences during the subsequent three years and clainmed
refund and danmages, which claim was rejected by the
authorities. In the second batch of appeals the appellants
clainmed reduction of the licence fee for outstill |iquor
shops on the ground that they incurred | osses because of the
specul ative bids at the auction should have been prevented
by the authorities. In the third batch of cases the
appel l ants clained refund of suns realised fromthemon the
ground that there was no quid pro quo for the fees. In al
the cases the High Court dismissed their wit petitions.

On appeal it was contended that the High Court was
wong in holding that exclusive privilege had been granted
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under s. 22 of the Bihar & Orissa Excise Act, 1915 but that
the licences fell within the purview of s. 30 of the Act.

Di sm ssing the appeal s,

N

HELD: (1) It is futile to contend that the |licences
were nerely licences for the retail sale of spirit for
consunption on the vendor’'s prenises within the meaning of
s. 30 of the Act. The essential feature of the outstil
systemis that the holder of a licence acquires the right to
manuf acture country spirit in his outstill and sell it by
retail "in his prem ses" wthout any ’'restriction on the
strength or prices at which the spirit is manufactured or
sold. He has a nonopoly  of manufacturing and supplying
country liquor wthin his area. The right is, therefore, an
exclusive privilege within the neaning of s. 22(1)(d) of the
Act. [38A-C

(2) The licences of the appellants remained in force
for the purposes for ~which they were granted and by virtue
of the! express provisions of s. 45 they could have no claim
to conpensation. [38 @

(3) Even though the “Hi gh Court has held that what was
granted was an exclusive privilege under s. 22, it did not
notice s. 44(2) while taking the viewthat the petitioner
was at liberty to ‘surrender the licence. Section 44(2)
clearly provides that sub-s. (1) of that section shall not
apply in the case of a licence for the sale of any country
liquor in exercise of an exclusive privilege granted under
s. 22(c). [38 F-GF

(4) There is nothing wong in the view taken by the
H gh Court that the responsibility for finding a suitable
site was that of the appellant. There is no
35
justification for the argunment that nothing was payabl e by
t he appel | ant because he could not |ocate the shop in spite
of his best efforts. The appellants retained the Iicence al
through and continued to make higher bids at the subsequent
public auctions thereby preventing others from undertaking
the responsibility of establishing the outstills. [40 B-D

(5) It was permissible for the State to frane rules for
the grant of licences on paynment of fees fixed by auction
for that was only a node or nediumfor ascertaining the best
price for the grant of exclusive privilege of manufacturing
and selling liquor. [41 A-13]

Nashirwar etc. v. State of Madhya Pradesh & Ors. [1975]
2 SCR 861 and Har Shankar & ors. etc. v. The Deputy Excise &
Taxation Conmi ssi oner & Os. etc. [1975] 3 SCR 254
expl ai ned.

(6) In the second group of appeals, thereis nothing in
the rules which could be said to give rise to a right in
favour of the appellants for reduction of the anounts
demanded from them [43 A-B]

(7) 1d the third group of appeals the H gh Court was
right in holding that the amounts in question were payable
for the licence which had been granted for the exclusive
privilege. The argunent that there should be refund of fees
because there was no quid pro quo is no |onger available to
the appellants in view of this Court’s decision in
Nashi rwar’s case and Har Shankar’s case.

[43 C D

JUDGVENT:
ClVIL APPELLATE JURISDICTION: Gvil Appeals Nos. 819-
823 of 1975.
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Fromthe Judgnent and order dated 15-3-1975 of the

Patna H gh Court in Gvil Wit Nos. 1184 of 1974.
AND
ClVIL APPEALS Nos. 824-827 and 1105 of 1975.

From t he Judgnent and order dated 2-1-1973 of the Patna
Hi gh Court in Gvil Wit P.C. Nos. 1239 to 1242 of 1971 and
1532/ 73 respectively.

Basudeo Prasad (In CAs. 819-827/75) for the Appellants
(in all the appeals).

Bal bhadra Prasad, A. G Bihar (In Cas. 819-823), U P
Si ngh for Respondents (In all the appeals)

The Judgrment of the Court was delivered by-

SHI NGHAL, J.,- These ten appeal s agai nst two judgnents
of the H gh Court of Judicature at Patna rai se sone commmopn
qguestions of |aw They  have been argued together, and we
shall exanmine themin this common judgnment. Civil Appeals
Nos 824-827 of 1975 arise out- of a common judgnment dated
January 2, 1975in a bunch of civil wit petitions; G vi
Appeal s Nos. 819-823 of 1975 arise out of a comon judgnent
dated WMarch 15,7 1975 in another bunch of civil wit
petitions; while Civil Appeal No. 1105 of 1975 is directed
agai nst the aforesaid judgnent dated January 2, 1975 by
which the civil wit  petition giving riseto it was also
di sposed of by the Hgh Court along with the other
petitions. Certificates of fitness have been granted for al
the appeals. There i's no controversy -in regard to sone of
the basic facts and they are quite -sufficient for the
di sposal of the appeals.

36

A sale notice. was published by the authorities
concerned for the auction of licences to open country |iquor
shops in Singhbhumdistrict with effect fromApril 1, 1966,

including an outstill shop at Bhirbhani a. Appel |l ant Ayodhya
Prasad gave the highest bid which was knock ed down in his
favour, and he deposited two months’ 1icence fee in advance

at the rate of Rs. 3,650/- per nmonth. He applied on Mrch
22, 1966 to the Kol han Superintendent of Singhbhumto settle
a piece of land for establishing an outstill  shop at
Bharbharia, but the application was rejected on Septenber
27, 1966 because of the objection raised by sonme nmenbers of
the District Consultative Commttee. The villagers  of
Bhar bharia al so opposed the opening of the outstill shop.
The shop could not therefore be established there. *‘The
appel l ant how ever obtained a piece of land in village
Chittimtti and applied on July 30, 1966 for permission to
open the outstill shop there. This was allowed and the
appel l ant claimed that he began to collect the necessary
material but a nob forcibly renbved the building and the
distillation material. He filed a report wth the Police
about the incident. The approval for opening the outstil

shop at Chittimtti was however w thdrawn on Cctober 6, 1966
and the appellant was asked to pay the nonthly |icence fee
for the period April 1, 1966 to January, 1967. He denied his
l[iability to pay the fee and clainmed a refund of the npbney
whi ch had been deposited by him H's case was recomended by
the Collector for remttance of the licence fee ampunting to
Rs. 43,800/- for the entire year 1966-67. He al so nade an
application to the Commi ssioner of Excise for refund of the
deposit of Rs. 7,300/- and for paynent of conpensation for
| oss of anticipated profits and dam ages, but the
application was rejected. It appears that the appellant went
on bidding at the bids for the subsequent three years, and
laid simlar clainms for refund and damages, but to no avail

He then filed the bunch of wit petitions referred to above
for quashing the demand notices, but they have been
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di smssed as aforesaid by the High Court’s judgrment dated
January 2, 1975. Civil Appeal No. 825 relates to the bid for
1966-67, Civil Appeal No. 824 relates to the bid for 1967-
68, while Civil Appeals Nos. 826 and 827 relate to the bids
for 1968-69 and 1969-70. These may be said to be group "A
appeal s.

Cvil Appeals Nos. 819-823 of 1975 relate to the
applications of appellants Thakur Prasad Sao and others for
reduction of the licence fees for outstill liquor shops at
Gua, Noamandi, Kiriburu, Andheri, Coiekara, Patajai and
Dangusposi for 1974-75. In these cases the licensees were T.
P. Sao or his relations or enployees. They clained that they
incurred a loss of Rs. 55,874.79 at CGua, of Rs. 26,651.45 at
Noamandi, of Rs. 39,389.53 at Kiriburu of Rs. 35,169.40 at
Andheri, of Rs. 11,649.87 at Coekera, of Rs. 11,705.95 at
Pataj ai and of Rs. 11,657.21 at Dengusposi .

The appellants clainmed that there was rivalry and
enmty with Bishwanath Prasad 'and his brother who nmde
specul ative bids at the auction, as a result of which the
outstill 'shops were settled  for uneconom ¢ anmounts. Their
gri evance was that the Deputy Comm ssioner did not discharge
his duty of refusing to allow the manifestly speculative
bi ds al t hough the percentage of increase in the licence fees
ranged between
37
24 to 130 per cent when for other shops the increase was
bel ow 12 percent. The appellants filed application under
section 39 of the 'Bihar and Oissa Excise Act, 1915,
hereinafter referred to as the Act, for reduction of the
fees for the year 1974-75, but  they were rejected by he
Board of Revenue. They then filed the aforesaid wit
petitions in the H gh Court and have now filed the present
appeal s because the petitions have been -dism ssed by the
Hi gh Court’s inpugned judgnment dated March 15, 1975. These
will be referred to as group "B appeals.

As has been stated, the remaining Gvil Appeal No. 1105
of 1975 is also directed against the High Court’s commobn
j udgrment dated January 2, 1975. It relates to the grant of a
licence to the appellant for establishing outstill shops at
Mahuadom  Bar ahi, Asnair, Aksi ‘—and _Kabri, in  Palamu
district. The appellant applied for a direction for the
refund of Rs. 2,71,340/- which had already been realised
fromhim and for restraining the realisation of a further
sumof Rs. 1,40,680/- on the ground that there was no quid
pro quo for the fee, but without success. The Hi gh Court has
taken the view that the anpbunts in question were not due on
account of fees, but were payable for leases of the
exclusive privileges which had been granted to the appell ant
in respect of the outstills.

It is in these circunstances that these appeals have
cone up for consideration before us.

As has been stated, the controversy in these appeals
relates to the grant of licences for establishing outstil
shops which are also known as "jalti bhattis". That system
has been described in paragraph 253 of the Bihar and Orissa
Exci se Manual, Volune 11, hereinafter refer red to as the
Manual , as follows: -

"By this systema certain nunber of stills for the

manuf acture of country spirit are allowed wthin a

certain area. The holder of an outstill |icence pays a
certain sum per nmen sem for nmanufacturing country
spirit in his outstill and selling it by retail on his

prem ses. No attenpt is made to regulate the strengths
or the prices at which spirit is manufactured or
It has been stated in paragraphs 254 and 255 of the Manua
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that no . definite area is fixed within which each outstil
has the "nonopoly of supply of country spirit", but their
nunber is regulated according to rules, and five mles is
taken roughly as the mninmmdistance of one outstill from
anot her .

It has been argued on behalf of the appellants, that
what was granted to themwas not the exclusive privilege of
manufacturing and selling country |liquor inretail, in the
areas for which the licences were granted, and that the Hi gh
Court erred in holding that such an exclusive privilege had
been granted under section 22 of the Act. It has been urged

that the licences in question fell wthin the purview of
section 30 of the Act
38

W have described the essential features of the
outstill system and there can be no doubt that the hol der
of a Ilicence under the system acquires the right to
manuf acture country spirit in his outstill and sell it by
retail "in his prem ses" wthout any restriction on the

strength or price at whichthe spirit is manufactured or
sol d. Moreover he has the monopoly  of manufacturing and
supplying country liquor within his area. The right is
therefore clearly an-exclusive privilege within the neaning
of section 22(1) (d) of the Act and it is futile to contend
that the licences/in ‘question were nerely licences for the
retail sale o f spirit for consunption on the vendor’s
prem ses within the neaning of section 30 of the Act. The
H gh Court was therefore quite correct in taking that view
It may be nentioned that  the appellants have not

produced their Ilicences in support of the contention that
exclusive privilege of the nature referred to above was not
granted to them even though the licences were for

establishing outstills in the area covered by them It is
however not disputed that the |icences were granted in Form
30 (Volume 11, Part I, Bihar and Orissa, Excise Manual) on
the condition that the appel lants would pay to the
government, in advance. the nonthly fee nmentioned therein

It is nobody’'s case that the Iicences were cancelled or
suspended under section 42 of the Act for any of the reasons
mentioned in the section, or that the licences were

wi t hdrawn under section 43 so as to entitle the appellants
to remssion of the fee payable in respect  of themor to
paynment of conpensation in addition to such rem ssion, or to
refund of the fee paid in advance. It is also not the case
of the appellants that they surrendered  their licences
wi thin the neani ng of sub-section (1) of section 44 so as to
justify the remttance of the fee payable by them or paid
by them in advance. In fact it has clearly been provided in
sub-section (2) of section 44 that the provisions of sub-
section (1) ’'shall not apply in the case of a |licence for
the sale of any country Jliquor in the exercise of an
exclusive privilege granted under section 22. It is true
that in its judgment under appeal (in Cvil Appeals Nos.
824-827 of 1975) the H gh Court has observed that the
petitioner before it was at Iliberty to surrender the
license, but it appears that in taking that view it did not
noti ce sub-section (2) of section 44 even though it had held
that what was granted was an exclusive privilege under
section 22. The licences of the appellants therefore
remained in force for the periods for which they were
granted and, by virtue of the express provisions of section
45, they could have no claimto compensation

In such a situation, counsel for the appellants have
pl aced consi derable reliance on paragraph 121 of the Manua
and have argued that the H gh Court erred in taking the view
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that the instructions contained in it had no statutory
force and its benefit was not available to the appellants.
Reliance in this connection has been placed on Sukhdev Singh
and others v. Bhagatram Sardar Singh Raghuvanshi and
another (1), Laljee Dubey and others v. Union of India and
others(2) Union of India v. K P. Joseph and others(3).

(1) [1975] 3 S.C. R 619. (2) [1974] 2 S.C R 249

(3) [1973] 2 S.C R 75.
39

Paragraph 121 of the Manual states, inter alia, that a
person whose bid has been accepted by the presiding officer
at the auction nust pay the sumrequired on account of
advance fee i medi ately. It states further that the
purchaser would be liable for any |oss that nmay accrue to
government in case it becones necessary to resell the shops
for a lower sumin consequence of his failure to pay the sum
at the tinme of the sale. Then there is the follow ng
subpar agraph on_~which reliance has been pl aced by counse
for the appel lants:

"Deposits will be returned to a person to whoma

i cence may be subsequently refused because the

Magi strate declines to grant him a certificate, or

because he is unable to obtain suitable prem ses and

satisfies the Collector that he has made bona fide

endeavor to secure such or if a licence be refused for

any ot her adequate reason."
It would thus appear that the sub-paragraph deals with the
"deposits" made inmediately on account of advance fees, the
consequences of the failures to make such payment and the
return of those "deposits" to the person to whomthe |Iicence
may subsequently be refused because (1) the Magistrate
declines to grant hima certificate or because heis unable
to obtain suitable premises in spite of his bona fide
endeavors or (ii) for any other adequate reason. But it was
not the case of the appellants that the |licences were
"subsequently refused” to them for any reason whatsoever. So
even if it were assuned, for the sake of argunent, 'that the
instructions contained in paragraph 121 were binding on the
aut horities concerned, that would not natter for purposes of
the present controversy as it does not relate to refund of
the deposits referred to in paragraph 121. In this view of
the matter, it is not necessary for us to exam ne here the
| arger question whether the instructions contained “in the
Manual were nade under any provision of the |aw and created
any rights in favour of persons whose bids were accepted at
public auctions of the shops. It nmay be nentioned that
counsel for the appellants have not been able to refer to
any other - provision of the | aw under which the appellants
could claim remssion, of the price or the consideration
for the exclusive privilege of manufacturing and  selling
country liquor.

It has however. been argued that as appellant Ayodhya
Prasad did not succeed in locating the outstill shop at
Bharbharia in spite of his best efforts, and he was al so not
successful in locating it at Chittimtti, he was not liable
to pay the fee. It has been pointed that even the approva
for locating the shop at Chitimtti was withdrawn by the
Superintendent of Excise on Cctober 6, 1966, and Ayodhya
Prasad’'s case for remtting the sum of Rs. 43,800/- was
recormended by the Deputy Comm ssioner of Singhbhum on May
3, 1967 on the ground that he could not open the shop for
reasons beyond his-control. It has therefore been urged that
there was no | ack of bona fides on the part of the appell ant
and it was a matter of no consequence that he did not
surrender his |icence.
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It will be recalled that it was an incident of the
outstill system that the holder of an outstill |icence was
al l owed to manufacture country

4-390SCl / 76

40

spirit within a "certain area" and he paid a certain sum of
noney per nensem for nmanufacturing country spirit in his
outstill and "selling it by retail on his premses". It was
therefore perm ssible for appellant Ayodhya Prasad to | ocate
the shop at Bharbharia or at some other suitable place
within his area, with the perm ssion of the Collector. The
noti ce which had been issued for the public auction is on
the record and condition No. 5 thereof expressly states that
the departnment would not' be responsible for providing the
pl ace for the location  of the outstill. Mreover it was
expressly stated that the outstill at Bharbharia would be
settled purely as-a tenporary nmeasure on condition that an
undi sputed site was made available for it. There is
therefore nothing wong with the view taken by the High
Court that ~the responsibility for finding a suitable site
was of the appellant, and thereis no justification for the
argunent that nothing was payable by him because he could
not locate the shop in spite of his best efforts. It may be
that the Deputy Conm ssioner reconmended his case for
remssion, but that | would not nmatter when the appellant
was liable to pay the nobney under the |aw governing his
licence. The appellant in fact retained the 1 Iicence al
through and continued to nake the highest bids at the
subsequent public auctions for -the years 1967-68, 1968-69
and 1969-70 and thereby prevented others from undertaking

the responsibility of establishing the outstill and paying
the price admssible to the department. As has been stated,
the approval for opening the outstill shop at Chittimtti,

was withdrawn on October 6, 1966, and the denmand for the
licence fee was made on January 9, 1967. Even so, the
appel lant did not take any actionto save hinself from any
such liability in the future and, ‘on the other hand, went on
nmaki ng the hi ghest bids in the subsequent years and
incurring simlar liability to pay the price even though he
was not able to establish his outstill anywhere in any year
It is therefore difficult to reject the contention in the
affidavit of the respondents that there nust have been some
other reason for himto do so, particularly as the | ocation
of his shop was to be on the border of | the State.

It has al so been contended that the High Court erred in
holding that the State Governnent had the power to require
the appellants to pay the anpbunts under demand as they
represented consideration for the contracts. It has  been
argued that this Court’s decision in Nashirvar etc. v. State
of Madhya Pradesh and others(1l) and Har Shankar and others
etc. v. The Deputy Excise and Taxation Comni ssioner and
others etc.(2) related to the Excise |laws of other States
and did not bear on the present controversy. The argument is
however futile for we have given our reasons for holding
that what was granted to the appellants was the exclusive
privilege of nanufacturing and selling country liquor within
the nmeaning of section 22(1) (d) of the Act, and it has been
expressly provided in section 29 that it would be
perm ssible for the State CGovernment to accept paynment of a
sumin "consideration" of the exclusive privilege under
section 22. The decisions of this Court in Nashirwar’s case
and Har Shankar’'s case have set any controversy in

(1) [1975] 2 S.C R 861. (2) [1975] 3 S.C R 254,
41
this respect at rest, so that it is well settled that as the
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State has the exclusive right and privil ege of manufacturing
and selling liquor, it has the power to hold a public
auction for the grant of such a right or privilege and to
accept the paynent of a sum therefor. It was therefore
perm ssible for the State to frame rules for the grant of
licences on paynment of fees fixed by auction, for that was
only a node or nediumfor ascertaining the best price for
the grant of the exclusive privilege of manufacturing and
selling liquor.

As has been stated, Goup 'B appeals relate to the
claimfor reduction of the licence fees for the |iquor shops
concerned. It has been argued by counsel for the appellants
that as the Collector did not discharge his duty under the
i nstructions contained in paragraph 130 read with paragraph
93 of the Regulations, the Board acted arbitrarily in
refusing the order reduction  of the anounts of the fees
which were the ~“subj ect-nmatter of the demands under
challenge. It has been wurged that the bids were highly
specul ati ve and shoul d have been reduced.

It ‘has been strenuously argued on behalf of the
respondent State of Bihar that the instructions contained in
the Regul ations were not issued under any provision of the
law and could not give rise to any right in favour of the
appel l ants. Reference in this connection has been nmade to
Ms Raman and Raman Ltd. v. The State of Madras and
others(1l) and R Abdulla Rowher v. The State Transport
Appel late Tribunal, Madras and others(2).. It has been
poi nted out that there are three volunmes of the Bihar and
Oissa Excise Mnual, 1919. It has been stated in the

preface to Volune | “that it “is conplete “in itself and
contains the whole of the law and the rules which have the
force of law "relating to excise opium™ Volunme |l contains

the "whole of the law and the rul es which have the force of
law relating to excisable articles otherthan opium?" It has
been stated in the preface to Volume 1l that it consists of
the Board’s "instructions with regard to excisable articles
ot her than opiunt and that references have been nade to the
CGovernment Rules and the Board' s Rules having the force of
| aw. There is however no such reference to any rule in
regard to instructions Nos. 130 and 93. But quite apart from
the question whet her these instructions were legally
enforceabl e, we have exam ned the question whether they
could justify the argunent that the appellants were entitled
to reduction of the anpbunts of the fees payable by them
Instruction No. 93 nentions the circunstances when it
woul d be advi sable to accept bids other than the highest. It
states that it is not an absolute rule that the highest bids
must, on every occasion, be accepted. It states further that
the presiding officer at an auction "nmay also refuse bids
whi ch he considers to be purely speculative or which are the
outcome of private enmty", and that what is desired is not
the highest fee obtainable, but a fee that can fairly be
paid out of the profits of a shop wthout recourse to
mal practices. There is there-fore nothing in the rul e which
could be said to giverise toa right in favour of the
appel l ants for reduction of the ampunts demanded fromthem
Instruction No. 130 nerely states that reduction of |icence
(1) [1959] Supp. (2) S.C R 227. (2) A1.R 1959 s.C
896.
42
fees, during the currency of a licence, can be made by the
Board under section 39 of the Act. It does not therefore
advance the case of the appellants for, under that section
the Board has been given that power, "if it thinks fit", to
order a reduction of the anpbunt of fees payable in respect
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of a licence, "during the unexpired portion of the grant”
which is not the case of the appellants. In fact all that
has been argued on behalf of the appellants is that as the
instructions contained in the note appended to paragraph 130
of the Regul ations have not been conplied with, their |ega
right to claimthe benefit of the note has wongly been
denied to them The note reads as follows, -
"Note-ordinarily it is not t he policy of
Government to allow reduction in excise settlenents.
The licensees to a large extent, have only thensel ves
to thank if they exceed in their bidding the figure
whi ch should return them a reasonable profit under
normal conditions, ‘and they are not therefore entitled
to any reduction of fees as of right. The observance of
this principle is the nore inportant because it must be
renmenbered that ~each remission is likely to aggravate
the evil and- encourage specul ative bidding in the hope
that « should the speculation turn out a failure,
Government will° not insist on full paynent. A rem ssion
shoul d " not be granted nerely because working at a dead
| oss-has -. been actually proved. Each case shoul d be
dealt with on its own nmerits. Where, for exanple, it is
proved that the Collector has not fulfilled his duty in
refusing to allow nanifestly speculative bids and has
failed to stop the bidding when a figure has been
reached whi ch, under normal conditions, mght be
expected to return a reasonable rate of profit to the
vendor, the question would be whether the action of the
Col l ector was 'so flagrantly —opposed to the principles
enunci ated from tine to time by Governnent as to
necessitate renedial action. Such action should not
take the formof any prom se of resettlenent with the
existing licensees. It can only take the form of a
reduction in the anmount of the existing |icensees.
It should not be very difficult for an officer in
a contract supply area to realise the stage at which
bi ddi ng becones purely speculative. He knows the issues
of spirit during the previous year and the cost to the
vendor including duty, carriage, establishnment charges
and the like, and should thus be able to estimate the
figure beyond which a prudent man would not bid. If
after warning the bidder, that this —point has -been
reached, the latter still wi shes to take the risk no
case for rem ssion can arise. The case is, ~however,
di fferent where exceptional reasons whi ch woul d not at
the time be. foreseen, operate adversely to the
interest of the licensee but at the same tinme it is not
the duty of CGovernment to safe guard |icensees fromthe
effects of their own inprudence or ignorance."
43
It would appear that there is nothing in the note to justify
the argunent that it gave rise to a right in favour of the
appel lants to obtain a reduction of the fees. As has been
poi nted out, that was clearly a matter within the di scretion
of the Board of Revenue under section 39, and the wordings
of the note appended to paragraph 130 could not overreach
that provision of the |aw Mreover, the question whether
the circunstances nentioned in the note were at all in
exi stence in the case of the appeals under consideration,
was a question of fact which could not be tried in these
proceedi ngs. The decision in Rohtas Industries Ltd. v. S. D
Agarwal and another(1l) to which our attention has been
invited on behalf of the appellants, can be of no avail to
t hem
As has been stated, the wit petition which has given
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rise to Civil Appeal No. 1105 of 1975 raised the question
whet her the refund of fees clained by the appellant was
perm ssible on the ground that there was no quid pro quo for
the sane. The Hi gh Court has rightly rejected that
contention for the reason that the amounts in question were
payable for the licences which had been granted for the
exclusive privilege in question and, as has been shown, that
argunent is no longer available to the appellant in view of
this Court’s decisions in Nashirwar’'s case (supra) and Har
Shankar’s case (supra).

There is thus no force in all these appeals and they
are hereby dism ssed with costs. It is however ordered that,
as has been agreed by the Advocate-CGeneral the authorities
concerned would recover the ampunts in guestion in
instal mnents spreading over a period of three years in case
of those appellants who are able to furnish security for
payment within that period.

P.B.R Appeal s di sm ssed.

(1) [1968] 3 S:/C R 108.
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