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1. Noti ci ng that there was slight controversy on principle in
the decisions of this Court in State of T.N ~and Ors. v Kothar
Sugars & Chemicals ' Ltd. and Os. (1996 (7) SCC 751), E.1.D

Parry (I) Ltd. v. Assistant Commisioner of Commrercial Taxes

and Anr. (2000 (2) SCC 321) on one hand and Ponni Sugars

(Erode) Ltd. v. Dy. Commercial Tax O ficer (2005 (13) SCC 102)

the matter was referred to a | arger Bench and that is how the
matter was placed before us. The controversy lies within a very
narrow conpass and is essentially as follows:

2. The respondent conpany is a deal er registered under the
provi sions of the Karnataka Sal es Tax Act, 1957 (in /short the
"Act’) and Central Sales Tax Act, 1956 (in short the ' Central
Act’) and is engaged in the manufacture of sugar and is |iable
to pay tax on purchase of sugarcane. The price payable for
purchase of sugarcane by a sugar factory is fixed by the
CGovernment of India in exercise of its powers under clause 3 of
the Sugarcane (Control) Order, 1966 (in short 'Control Order’).
The price so fixed is called the Statutory M nimumPrice. In
addition to statutory price so fixed, the Governnent of

Kar nat aka al so fixes the price payable to sugarcane growers

by the sugar factories as State Advised Price (' SAP for short).
The price paid by sugar factories to sugarcane growers al so
conpri ses harvesting subsidy, transportation subsidy,

pl antati on subsidy and the advance paynment towards these
subsi di es.

3. The assessing authority for the assessnent years 1990-
1991, 1991-1992, 1992-93 and 1993-94 had passed

assessment orders taking into consideration the statutory

m ni mum price fixed by the Central Governnent, SAP fixed by
the State of Karnataka and all other anounts paid to

sugar cane growers by the respondent-conpany as the

purchase price paid to sugarcane growers and had | evi ed
purchase tax under the Act.

4, The orders of assessnment passed by the Assessing O ficer
were questioned by the respondent-conpany by filing a Wit
Petition before the H gh Court. Gievance of the respondent-
conpany was that the Assessing Authority was not justified in
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| evyi ng purchase tax on the amount paid by the factory to the
sugar cane growers over and above the statutory mininum

price fixed by the Central CGovernment. The Hi gh Court
rejected the Wit Petition and held that the anmpbunt paid under
the different nonenclatures required to be considered as
purchase price paid by the purchaser of sugarcane to the cane
growers. The respondent-conpany approached this Court
guestioni ng correctness or otherw se of the order passed by
the High Court by filing a Special Leave Petition. The appea
was di sposed of alongwi th other appeals involving sinilar

i ssues by order dated 8.2.1996 i.e. State of Tami| Nadu and
O's. v. Kothari Sugars and Chemicals Ltd. (1996 (101) STC
197). It was inter-alia observed as foll ows:

"On a perusal of the Sugarcane (Control)

Order, 1966, it is clear that the total price of
Sugar cane fixed thereunder is the aggregate of
the m ninum cane  price fixed under clause 3
and the additional price fixed under clause 5-
A. Unl ess there be an agreenent between the
grower and purchaser for purchase of 'the

sugar cane at a higher price, the obligation of
the purchaser is to pay the grower only the
aggregate of the ampunts fixed under clauses 3
and 5-A. I n other words, under the statute
there is no liability of the purchaser to pay the
grower any anount in excess of this aggregate
amount. Were, wthout any contractual or
statutory basis the sale price of sugarcane is
fixed at an anount higher than the m ni mum

cane price fixed under clause 3 and the
addi ti onal cane price fixed under clause 5-A,
any sum paid by the purchaser to the grower

as advance prior to fixation of the additiona
cane price under clause 5-A tothe extent that
it is in excess of the additional cane price fixed
| ater, cannot formpart of the price of cane
sugar. It nmust be proved as a fact that the

hi gher price including the excess amount was
paid as the price of the sugarcane under an
agreement between the grower and purchaser
irrespective of the | ower anpunt being fixed as
the aggregate of the price fixation under
clauses 3 and 5-A of the Control Order. Unless
a clear finding to that effect is recorded, the
amount pai d-by the purchaser in excess of the
aggregate of the m nimum price fixed under
clause 3 and the additional price fixed under
clause 5-A, as a part of the-anpunt paid as
advance prior to the fixation of the additiona
price under clause 5-A, cannot be

automatically treated as a part of total price of
sugar cane".

5. So far as the decision of Karnataka High Court in
Tungabhadra Sugar Works and Anr. v. State of Karnataka and

Os., this Court remtted the matter for a fresh consideration
in the light of certain observations and directions given. After
remand by order dated 9.7.1996 in Wit Petition No.4583/93

and connected matters, the Hi gh Court remanded the nmatter

to the Assessing officer with certain observations, the rel evant
portion of which reads as under

"W also think that the proper course to be
adopted in these cases is to remt the matter to
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the assessing Authority for fresh consideration
in the light of what has been stated by the
Supreme Court in its order in Gvil Appea

No. 11605- 608/ 1995. Hence, we quash the
assessment orders or the orders nmade in

appeal s arising therefromor any demands
subsisting thereto and direct the assessing
authorities concerned to redo the assessnents,
in the light of the decision of the Supreme
Court aforesaid."

6. The Assessing O ficer after a detailed verification of the
materi al s nade avail abl e by the respondent-conpany canme to

hold that the State Advised Price paid by the respondent forns
part of the purchase price paid to the sugarcane growers and,
therefore, that requiredto be included in the turnover of the
deal er for the purpose of conputation of tax. The appeal filed

by the respondent-conpany was di sm ssed by the First

Appel | ate Authority, but in Second Appeal the Karnataka

Appel | ate Tribunal (in short the ' Tribunal’') decided in favour of
t he respondent - conpany.

7. Aggri eved by the findings, the State and its functionaries
filed Sal es Tax Revision Case Nos.59-62 of 2001 before the
Hi gh Court. Question of |aw raised was as foll ows:

"Whet her the Tribunal was justified in holding
that the advance towards SAP cannot  be

subj ected to tax even though the ot her

i ncentive subsidies were to be treated as part
of purchase price in view of the decision of the
Supreme Court in EID Parry (1) Limted case?"

8. Referring to the decisions of this Court in EID Parry’s and
Kot hari Sugars cases (supra), the H gh Court held that the

matter was concluded by para 9 in Kothari’s case (supra). The

H gh Court further held that in the absence of agreenent

bet ween sugarcane purchasers and sugarcane growers, the

payment of excess amount fixed by the State/ Centra

Government was not to be reckoned. The wit petition was

accordi ngly di sm ssed.

9. In support of the appeal, |earned counsel for the
appel l ants submtted that approach of the Hgh Court is
clearly erroneous. It was submitted that essentially there are
two prices fixed in respect of sugarcane; one is fixed by the
Central Governnment which is the mnimumprice under the
Control Order issued under the Essential Conmobdities Act,

1955 (in short 'EC Act’). There is another price which is the
State Advised Price fixed by the Executive Order. State Advised
Price is normally higher than the price fixed under the Contro
Order. In U P. Cooperative Cane Unions Federations v. West

U P. Sugar MIIls Association and Ors. (2004 (5) SCC 430) the
controversy was conpetence of the State Governnent to fix the
advi sed price. This Court observed that the State had the
authority and there was no repugnancy.

10. The controversy lies within a very narrow compass. The
purchase tax is payable under Section 6 of the Act. Under
clause 2(f) of Control Oder the 'price’ defined is the m ninmm
price fixed by the Central Covernment and cl ause 3 defines

the ' m ni num price’
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11. It is further submtted that purchase tax is payable on
the purchase price. The consideration that is paid for naking
purchase is the purchase price. By way of illustration, it is

stated that there nay be three different rates; (i) fixed by the
Central CGovernment; (ii) the State Advised Price and (iii) the
price fixed in the agreenment between grower and the

purchaser. Even if the first and the third prices are | esser than
the second price i.e. the anount paid for effecting the

purchase is the purchase price. The authorities therefore had
rightly taken that to be the basis for determ nation of

purchase tax payable. According to | earned counsel for the
respondent in view of what has been stated in Kothari’s case
(supra) the price agreed between the purchaser and the grower

is the price on which purchase tax is payable.

12. In U P. Cooperative s case (supra) it was observed inter-
alia as foll ows:

"29. Learned counsel for the respondent has al so
submitted thatin order to constitute a valid
agreement, the consent of the parties thereto should
be a voluntary consent and not a consent obtained
under any kind of conpul sion or duress. 1t has

been submtted that after the State Governnent

nmakes an announcenent’ of a State-advised price,

the occupi ers of the sugar factories are conpelled to
enter into agreenments with the cane-growers and
cane- growers’ cooperative societies in Forms B and
C, wherein the State-advised price is nentioned.

The sane price is also nentioned in the parchas

i ssued to the cane-growers. It has beenurged that
the sugar factories cannot be conpelled to pay such
St at e- advi sed price even though it may have been
mentioned in the forns or in the parchas. It is not
possi ble to accept the contention raised. As

di scussed earlier, the State Governnent in exercise
of its regulatory power can fix the price of

sugar cane. The nere fact that this price is not to
the liking of the sugar factory does not nean that it
cannot formthe basis for supply of sugarcane by

the cane-growers or cane-growers’ cooperative
society to the sugar factory. It is well settled that
even a conpul sory sal e does not | ose the character
of a sale. This question has been exami ned in

consi derabl e detail by a Constitution Bench in
Indian Steel & Wre Products Ltd. v. State of Madras
(AIR 1968 SC 478). The appellant in this case
supplied certain steel products to various persons
at the instance of the Steel Controller, who

exerci sed powers under the Iron and Steel (Contro

of Production and Distribution) Oder, 1941, which
was i ssued under the Defence of India Act, 1939.

The appel | ant chal | enged t he assessnent of sales

tax made on its turnover under the Madras Genera
Sal es Tax Act. The contention of the appellant was
that it was the Controller who deternined the
persons to whomthe goods were to be supplied, the
price at which they were to be supplied, the manner
in which they were to be transported and the node

i n which payment of price was to be made. In short,
it was said that every facet of the transaction was
prescri bed by the Controller and, therefore, it could
not be considered as sal es. Sub-clause (1) of clause
11-B of the Control Order provided that the
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Controller may, by notification in the gazette, fix the
maxi mum price at which any iron or steel nmay be

sol d and sub-cl ause (3) of the same cl ause provided
that no producer or stockhol der shall sell or offer for
sal e (and no person shall acquire) any iron or stee

at a price exceeding the maxi mum price fixed under
sub-clause (1) or (2). After review of a nunber of
authorities, the Court held as under: (AR p.487,

para 17)

"17. For the reasons already stated, we are
unabl e to accept the contention that the
transactions with which we are concerned in
these cases are not sales. Qut of the four
el ements nentioned earlier, three were
adm ttedly established, nanmely, the parties
were conpetent to contract, the property in the
goods was transferred fromthe seller to the
buyer and price in noney was paid. The only
controversy was whet her there was nutua
assent. Qur finding is that there was nutual
assent in several respects. Hence, we agree
with the H gh Court ‘that the transactions
before us are sales."

30. In Andhra Sugars Ltd. v. State of ‘A P. (AR 1968
SC 599) the question of conpulsion by |aw to enter
into an agreenment was consi dered by a Constitution
Bench. Under the Andhra Pradesh Sugarcane
(Regul ati on of Supply and Purchase) Act, 1961, the
occupi er of a sugar factory had to buy sugarcane
fromcane-growers in conformity with the directions
fromthe Cane Conmi ssioner. Under Section 21 of

the aforesaid Act, the State Government had power

by notification to tax purchasers of sugarcane for
use, consunption or sale in a sugar factory and the
tax was | eviable subject to a maxi num rate per
metric ton. The petitioner sugar factories filed wit
petitions under Article 32 of the Constitution
challenging the validity of Section 21 mainly on the
ground that as the petitioners were conpelled by

| aw to buy cane from cane-growers, their purchases
were not nade under agreenents and were not

taxabl e under Entry 54 List Il having regard to
Gannon Dunkerl ey case (AR 1958 SC 560). The
contention was repelled after a thorough anal ysis of
the legal position and the foll owi ng observations on
p. 711 of the Report show that the challenge raised
by the respondents here has no substance: (AR pp
603- 04, para 4)

"4. Under Section 4(1) of the Indian Sale
of Goods Act, 1930, a contract of sale of
goods is a contract whereby the seller
transfers or agrees to transfer the
property in goods to the buyer for a price.
By Section 3 of this Act, the provisions of
the I ndian Contract Act, 1872 apply to
contracts of sale of goods save insofar as
they are inconsistent with the express
provisions of the later Act. Section 2 of
the I ndian Contract Act provides that

when one person signifies to another his
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willingness to do or to abstain from doing
anything with a view to obtaining the
assent of the other to such act or
abstinence, he is said to make a proposal
VWen the person to whomthe proposal is
made signifies his assent thereto, the
proposal is said to be accepted. A
proposal when accepted becones a

prom se. Every pronise and every set of
promni ses formng the consideration for
each other is an agreenment. There is

mut ual assent to the proposal when the
proposal is accepted and in the result an
agreement is fornmed. Under Section 10,

all agreenents are contracts if they are
made by the free consent of parties
conpetent to contract for a |lawfu

consi deration and with a | awful object
and are not by the Act expressly decl ared
to be void. Section 13 defines consent.
Two or nore persons are said to consent
when they agree upon the sanme-thing in
the sane sense. Section 14 defines free
consent. Consent is said to be free when
it is not caused by coercion, undue

i nfluence, fraud, m srepresentation or

m st ake as defined in Sections 15 to 22.
Now, under Act 45 of 1961 and the Rules
franmed under it, the cane-grower in the
factory zone is free to nmake or not to
make an offer of sale of caneto the
occupi er of the factory. But if he nakes
an offer, the occupier of the factoryis
bound to accept it. The resulting
agreement is recorded in witing and is
signed by the parties. The consent of the
occupi er of the factory to the agreenent
is not caused by coercion, undue

i nfluence, fraud, m srepresentation or

m stake. His consent is free as defined in
Section 14 of the Indian Contract Act
though he is obliged by law to enter into
the agreenment. The conpulsion of lawis
not coercion as defined in Section 15 of
the Act. In spite of the conpul sion, the
agreenment is neither void nor voidable. In
the eye of the law, the agreenent is freely
made. The parties are competent to
contract. The agreenent is made for a

| awf ul consideration and with a [awfu

obj ect and is not void under any

provi sions of |law. The agreenents are
enforceable by | aw and are contracts of
sal e of sugarcane as defined in Section 4
of the Indian Sale of Goods Act. The

pur chases of sugarcane under the
agreenment can be taxed by the State
Legi sl ature under Entry 54 List II."

Again at SCR p.712, the Court made the follow ng
observation: (AR p. 604, para 5)

"It is nowrealised that in the public
i nterest, persons exercising certain
cal lings or having nonopoly or near-
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nonopol y powers shoul d soneti mes be
charged with the duty to serve the public
and, if necessary, to enter into contracts.
Thus, Section 66 of the Indian Railways
Act, 1890 conpels the railway

adm nistration to supply the public with
tickets for travelling on the railway upon
paynment of the usual fare. Section 22 of
the Indian Electricity Act, 1910 conpels a
licensee to supply electrical energy to
every person in the area of supply on the
usual ternms and conditions. Cheshire

and Fifoot in their Law of Contract, 6th
Edn., p.23 observe that for reasons of
soci al security the State may conpe
persons to make contracts. One of the
objects of Act 45 of 1961 is to regul ate

t he purchase of sugarcane by the factory-
owners fromthe cane-growers. The cane-
growers scattered in the villages had no
real bargaining power. The factory-

owners or their conbines enjoyed a near
nmonopol y of buying and could dictate

their own terns. In this unequal contest
bet ween the cane-growers and the
factory-owners, the law stepped in and
conpelled the factory to enter into
contracts of purchase of cane offered by
the cane-growers on prescribed terns

and conditions."

31. A simlar question was exam ned by a Bench of
seven Judges in Salar Jung Sugar MIls Ltd. v. State
of Mysore (1972 (1) SCC 23). The contention was
that there was no nmutual assent by and between

the sugar mlls and the growers of the sugarcane
and, therefore, there was no purchase or sal e of
sugar cane and consequently no tax under the

Mysore Sales Tax Act could be levied. It was held
that statutory orders regulating the supply and

di stribution of goods by and between the parties
under the Control Orders in a State do not

absol utely inpinge on the freedomto enter into
contract. Legislative neasures or statutory
provisions fixing the price, delivery, supply,
restricting areas for transactions are all within the
real m of planni ng econom ¢ needs, ensuring
producti on and distribution of essentia

commodi ti es and basic necessities of comunity.

The individual freedomis to be reconciled with
adequat e perfornmance by the Governnment of its
functions in a highly organised society. In para 44
of the Report it was held as under: (SCC pp.38-39)

"The parties choose the termof delivery.
They have choice of obtaining a supply
exceedi ng 95% of the yield. They can
stipulate for a price higher than the

m ni mum They can have terns for

paynment in advance as well as in cash. A
grower nay not cultivate and nmay not

have any yield. A factory nay be cl osed or
wound up, and may not buy any

sugarcane. A factory can reject goods on
i nspection. A conbination of all these
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features indicate that the parties entered
into agreenent with nutual assent and

with volition for transfer of goods in
consi deration of price. The transactions
amount to sales within the meaning of

the Mysore Sal es Tax Act."

32. I n Sukhnandan Saran Di nesh Kumar v. Union of
India (1982 (2) SCC 150) after considering the

provi sions of the 1966 Order and the 1953 Act

made by the U. P. Legislature the Court clearly ruled
that in order to protect the sugarcane-growers who
are not in a position to negotiate, the Governnent
can prescribe terns in a contract which they have

to enter into with the occupiers of sugar factories.
After el aborate di scussion of the relevant provisions,
the Court expressed its viewin the foll ow ng words
in para 22 of the Report: (SCC p. 165)

"The proposition-is now beyond the pale
of controversy that the State can inpose
a restriction in the interest of genera
public on the right of a party to contract
where in the opinion of the Governnent
the contracting parties are unable to
negotiate on the footing of equality.
Constitutional validity of statutes
prescribing mni mum wages has been
founded on this proposition. The
principle can be effectively extended to
the powerful sugar industry and the
cane-growers because the cane-growers
adnmittedly are at a conparative

di sadvantage to the producers of sugar
and khandsari sugar who were descri bed
in the course of argunents as sugar
barons. It does not require an el aborate
di scussion to reach an affirmative
concl usi on that sugarcane-growers who
are farners cannot negotiate on the
footing of the equality with the producers
of sugar and khandsari sugar. The State
action for the protection of the weaker
sections is not only justified but

absol utely necessary unless the
restriction inposed is excessive."

33. As discussed earlier, the reservation or
assignment of area is made for the benefit of a
sugar factory. The agreenents executed by the
cane-growers or cane-growers’' cooperative society in
favour of occupier of a factory are also for the
benefit of the sugar factory as by such agreements it
gets an assurance of a continuous supply of freshly
harvest ed sugarcane on the days indicated in the
requisition slips issued by it so that there nmay not
be any problemin getting optimum quantity of raw
materi al throughout the crushing season. In

absence of the agreenents the sugar factory wll
also be a loser as it may face great problemin
getting the supply of sugarcane according to its
requi rement. The occupiers of the factory are

t hensel ves keen on execution of the agreenments but
their only objection is to the nmention of State-

advi sed price. The agreenment is one conposite
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transaction and it is not open to themto contend
that the terns thereof which are to their advantage
shoul d be enforced but the termrelating to price
notified by the State CGovernnent shoul d not be
enforced as their consent in that regard was not a
voluntary act. In our opinion, having regard to the
advant ages derived by the sugar factories, they are
fully bound by the agreenent wherein the State-

advi sed price may be nmentioned and it is not open

to themto assail the clause relating to price of the
sugar cane on the ground that their consent was not

vol untary or was obtai ned under sone kind of

dur ess.

34. Learned Senior Counsel for the respondents has
strenuously urged that the Central Governnent

havi ng made the 1966 O der which contains a

specific provisionfor fixation of price of sugarcane,
under clause 3(1) thereof, the regul atory power

under the 1953 Act cannot enbrace within its fold

the sanme power of fixation of price.as this will be
clearly repugnant to a | aw nade by Parliament and
woul d be void in view of Article 254(1) of the
Constitution. In Tika Ranji- (AIR 1956 SC 676) it

has been held that the EC Act under which the

Central Governnent nade the 1966 Order and the

1953 Act made by the U.P. Legislature have been
enacted with reference to Entry 33 of ‘List Il of the
Seventh Schedul e. The constitutional validity of the
1953 Act was upheld by the Constitution Bench in

the said decision. On p. 437 of the Report (SCR)
the Court quoted with approval the followng

passage fromthe judgnment of Sulaiman, J. in
Shyanmakant Lal v. Ranbhajan Singh 1939 FCR 193)

(FCR at p. 212 : AIR at p. 83) for the principle of
construction in regard to repugnancy: (AR p. 700,
para 32)

"When the question is whether a

Provincial legislation is repugnant to an
exi sting Indian | aw, the onus of show ng
its repugnancy and the extent to which.it

i s repugnant should be on the party
attacking its validity. There ought to be a
presunption in favour of its validity, and
every effort should be nade to reconcile
them and construe both so as to avoid
their being repugnant to each other; and
care should be taken to see whether the
two do not really operate in different
fields w thout encroachment. Further,
repugnancy mnust exist in fact, and not
depend nerely on a possibility:"

(enphasi s suppli ed)

And then went on to hold: (AIR p.700, para 33)

"33. In the instant case, there is no
guestion of any inconsistency in the
actual ternms of the Acts enacted by
Parliament and the inmpugned Act. The
only questions that arise are whet her
Parliament and the State Legislature
sought to exercise their powers over the
same subject-matter or whether the | aws
enacted by Parlianent were intended to
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be a conpl ete exhaustive code or, in

ot her words, expressly or inpliedly
evinced an intention to cover the whole
field."

35. In M Karunani dhi v. Union of India (1979 (3)
SCC 431) the principles to be applied for

det erm ni ng repughancy between a | aw nade by
Parliament and | aw nade by the State Legislature
were consi dered by a Constitution Bench. In

pur suance of an FIR | odged agai nst Shri M

Karunani dhi, CBI after investigation had submtted
char ge- sheet agai nst hi munder Sections 161, 468

and 471 | PC and Section 5(2) read with Section
5(1)(d) of the Prevention of Corruption Act. The
Madras Legi sl ature had passed an Act known as the
Tam | Nadu Public Men (Crimnal-M sconduct) Act,

1973 which had received the assent of the

President. It was contended that by virtue of Article
254(2) of the Constitution, the provisions of the

I ndi an Penal Code, Prevention of Corruption Act

and Crimnal Law Arendnent Act stood repeal ed.

After review of all the earlier authorities the Court
laid down the followi ng tests: (SCC pp.448-49, para
35)

"35.1. That in order to decide the question of
repugnancy it must be shown that the two
enactments contain inconsistent and

i rreconcil abl e provisions, so that they cannot
stand together or operate in the sane field.

2. That there can be no repeal by inplication
unl ess the inconsistency appears on the face of
the two statutes.

3. That where the two statutes occupy a
particular field, but there is roomor possibility
of both the statutes operating in'the sane field
wi thout coming into collision w th each other,
no repugnancy results.

4. That where there is no inconsistency but a
statute occupying the sanme field seeks to
create distinct and separate of fences, no
guesti on of repugnancy arises and both the
statutes continue to operate in the sane field."

35.1. The sane question was exam ned in

consi derabl e detail in Hoechst Pharmaceuticals Ltd. v.
State of Bihar 1983 (4) SCC 45) and it was held that
one of the occasions where inconsistency or

repugnancy arose was when on the sanme subject -

matter one would be repugnant to the other and,
therefore, in order to raise a question of repugnancy,
two conditions nmust be fulfilled. The State | aw and t he
Union | aw nust operate on the sane field and one

nmust be repugnant or inconsistent with the other and
these are cunul ative conditions. In National Engg.

I ndustries Ltd. v. Shri Kishan Bhageria (1988 Supp SCC
82) Sabyasachi Mukharji, J. opined that the best test
of repugnancy is that if one prevails, the other cannot
prevail .

36. In S. Satyapal Reddy v. Govt. of A P. (1994 (4)
SCC 391) the question was exam ned in the context
of prescription of a higher qualification by the State
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Government. The service rule nmade by the Centra
CGovernment prescribed a diploma in Mechani ca

Engi neering as the mininum qualification for
appoi nt nent on the post of Assistant Mtor Vehicles

I nspector while the rule made by the State

CGovernment required a degree in Mechanica

Engi neering or certain other alternative
qualifications. The chall enge nade by the dipl oma-

hol ders was negatived and it was hel d that

prescribing a higher qualification did not give rise to
any inconsi stency or repugnancy as both the rules
coul d operate harnoniously and effect could be

given to both of them Simlarly, in Preeti Srivastava
(Dr) v. State of MP. (1999 (7) SCC 120) it was held
that | aying down higher-eligibility qualification by
the State Governnent for admission to postgraduate
nmedi cal courses did not lead to any kind of

repugnancy.

37. Under' sub-cl ause (1) of clause 3 of the 1966
Order, the Central Governnment can only fix a

m ni mum price of sugarcane. This clause should be
read al ong with sub-clause (2) which creates an
enmbargo or prohibition that no person shall sell or
agree to sell sugarcane to a producer of sugar and
no such producer shall purchase or agree to
purchase sugarcane at a price |lower than that fixed
under sub-clause (1). The inconsistency or
repugnancy will ariseif the State CGovernnent fixed
a price which is lower than that fixed by the Centra
Government. But, if the price fixed by the State
CGovernnent is higher than that fixed by the Centra
CGovernment, there will be no occasion for any

i nconsi stency or repugnancy as it i's possible for
both the orders to operate simultaneously and to
conply with both of them A higher price fixed by
the State Governnent woul d automatically conply
with the provisions of sub-clause (2) of clause 3 of
the 1966 Order. Therefore, any price fixed by the
State CGovernnent which is higher than that fixed by
the Central CGovernnent cannot |ead to any kind of
repugnancy.

38. The decisions of this Court touching the
controversy in hand may now be examined. In

Mahar ashtra Rajya Sahkari Sakkar Karkhana

Sangh Ltd. v. State of Maharashtra (1995 Supp (3)
SCC 475) (SCC paras 11, 12 and 21), R M Sahai, J.
speaking for a three-Judge Bench held that the
entire process of price fixation can be divided into
three stages. The first is the fixation of what is
known as the minimum ex-factory price by the
Central CGovernment under the 1966 Order for al

the sugar factories in the country linking it with
basi c recovery of 8.5 per cent with a proportionate
i ncrease for every 0.1 per cent extra recovery. The
second is the State-advised price and every State
has its own method to deternmine it. The power is
assuned under the Acts of the State Legislature or
orders issued by the Government and in the State of
UP. it is done by orders issued under the U P
Sugar cane (Regul ati on of Supply and Purchase) Act,
1953. The third is the price paid at the end of the
season. The Bhargava Conmm ssi on had

recommended the payment of additional price at the
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end of the season on 50-50 profit-sharing basis
bet ween growers and factories to be worked out in
accordance with the Second Schedule to the 1966
Order. In para 21, it was observed as under:

"The price is fixed, maybe, by the

Board of Directors or by the State
CGovernent under bye-laws but the

prices are for the reserved area. The
Central Government did not fix any
maxi mum pri ce obvi ously because the
conditions in the agricultural sector
differed from State to State. Therefore, it
havi ng fixed a m ni mum price expects the
State to offer renunerative price to its
cultivators. In a controlled econony the
price fixation machineryis to be

determ ned by the State CGovernnent or

under the 1966 Order in the manner

provi ded therein.” Since in Maharashtra

95% of the sugar factories are in the
cooperative sector the price i's fixed by the
CGovernment as it has substantia
financial stake. But so long the price
fixation does not suffer fromany infirmty
or it is held to be prejudicial to the cane-
growers so as to benefit the State or - the
financial institutiion it cannot be held to
be bad."

38.1. The next is State of MP. v. Jaora Sugar Mlls
Ltd. (1997 (9) SCC 207) which has been decided by a
Bench of two Judges. The dispute arose on account

of fixation of price under the M P.” Sugarcane

(Regul ation of Supply and Purchase) Act, 1958. The
contention on behalf of the sugar factories was that
clauses 3 and 5-A of the 1966 Order determ ne the
liability to pay the price and additional price and
the Central Governnent having determ ned the

price of the sugarcane under the aforesaid Oder,
there is no power with the State Governnent dehors
the Order to fix any agreed price. The concept of
agreed price cane into force on 19-9-1976 by virtue
of clause 3-A of the said Order and until then there
was no power to fix an agreed price. It was also
urged that the State Government has, therefore, no
power under the Act to fix any price as the fiel d was
occupi ed by the 1966 Order. The contention was,
however, not accepted and after noticing the

provi sions of clauses 3(2) and 3(3), it was held as
under in para 8 of the Report: (SCC p.211)

"8. This would clearly indicate that
despite the fixation of mninmumprice
under clause 3(1), by agreenent between
t he sugarcane-grower and the purchaser
of the sugarcane, they would be at liberty
to agree to sell or purchase the sugarcane
at a higher price than that fixed by the
Central Covernment under clause 3(1).

Only for postponenent of paynent

beyond 14 days, there should be an
agreenment in witing between the parties
obviously with the concurrence of the
Central CGovernnent or authorised
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authority in that behal f. Thus, there is no
statutory prohibition in that behal f to pay
hi gher price. That would be further clear
by clause 3(2) which speaks of the

contract between the parties for paynent

of higher price of sugarcane fixed under
sub-clause (1) of clause 3 pursuant to the
agreenment or pursuant to the mninum

price fixed by the Central Covernment

under clause 3(1) of the Order."

38.2. It was observed in paras 9 and 10 that there
was no prohibition for the cane-growers and

occupi ers of the sugar factories in entering into ora
agreenment through the service of the Cane

Conmi ssioner, a statutory authority, who coul d

ef fect such an agreenent:. The agreenment woul d not
be tainted with conpulsion but in novation of the
m ni mum price fixed under the 1966 Order. After
noticing the provisions of the MP. Act, which are
sonmewhat simlar to the U.P. Act, it was held as
under in para 13 of the Report: (SCC p.213)

"13. It would thus be clear that the Cane
Conmi ssi oner havi ng power to conpel

the cane-growers to supply cane to the
factory or khandsari unit, he has

i nci dental power and'is duty-bound to
ensure paynment of the price of the

sugar cane supplied by the sugarcane-
grower. The price fixed or agreed is a
statutory price and bears the stanmp of
statutory first charge on the sugar and
assets of the factory over any ot her
contracted liabilities to recover the price
of the sugarcane supplied to the factory
or khandsari unit."

38.3. S.K G Sugar Ltd. v. State of Bihar (1997 (9)
SCC 362) is a decision by a Bench of three Judges
and deals with the effect of the 1966 Control Order
and the Bi har Sugarcane (Regul ati on of Supply and
Purchase) Act, 1981. It was clearly ruled that the
provi sions of the 1966 Order do not show that there
is any prohibition on the factory or the association
of factories entering into an agreenment to pay higher
price than the m ni mum price prescribed under the
Order and the object of the Order is to ensure that
the cane-growers should not be conpelled to sel

their sugarcane at a price lower than the m ni mum
price fixed by the Central Covernment under cl ause
3. In this case an agreenent had been arrived at

bet ween Sugar Factories Oaners Association and

sugar cane-growers, wherein a higher price was

agreed to be paid but this was sought to be resiled
by the appellant on the ground that it was a
conpany, which was an independent entity in the

eye of the law and was, therefore, not bound by any
such agreement. After noticing the provisions of the
Act and the earlier decision rendered in State of MP
v. Jaora Sugar MIls Ltd. it was held as under in
para 6 of the Report: (SCC p. 367)

"6. It is not in dispute that under Section
31 of the Supply Act, the State
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Government has power to fix the reserved
area, in other words, zone was carved out
for the appellant for the supply of
sugarcane to the factory. Al the farners
who are cultivating sugarcane wthin that
zone are bound by the State action to
supply sugarcane to the factories within
that reserved area. Consequently, the
factory also is bound by the actions of the
State Covernment. Cbviously, pursuant

to the obligation had by the State under
the Supply Act, the neeting was

convened by the State Governnent

whereat the Factory Oawners’ Association
and farners participated and agreed to
fix the price at Rs .20.50 per quintal of
sugar cane. As a consequence, both the
cane-growers as well as the owners of the
factory are bound by the decision. This
havi ng beenagreed upon, the price fixed
by the State Governnent in- excess of the
m ni mum price fixed by the Centra
CGovernent under clause 3 of the Order
woul d be the price fixed for supply of
sugar cane and the Governnent woul d be
entitled to enforce the liability."

38.4. It was al so observed in the same paragraph
that the State CGovernnent acted in its statutory
capacity to fix the higher price of the sugarcane.

13. It is to be noted that in the State of U P. the SAP forns
part of the agreement. In the instant case it is not there. Paras
39 and 40 of U.P. Cooperative s case (supra) deal with

guestion of statutory price. In Ponni Sugars case (supra) the
decision in U. P. Cooperative's case (supra) was followed. The
controversy appears to have been blown out of proportion

There is no dispute that respondent paid the SAP-which is

subj ect to certain adjustnments. That being so, the respondent
cannot take the plea that because it was agreed by the grower

and the purchaser that certain anmount woul d be paid, that

does not in any way render the ampbunt paid as SAP irrel evant.

In fact, an agreenment cannot determ ne the question of

liability to pay the purchase tax. Section 6 of the Act reads as
fol | ows:

"6. Levy of purchase tax under certain

ci rcunst ances.\ 027 Subject to the provisions of sub-
section (5) of Section 5, every dealer who in the
course of his business purchases any taxabl e goods
in circunstances in which no tax under Section 5 is
| evi abl e on the sale price of such goods, and

(1) ei t her consunes such goods in the
manuf acture of other goods for sale or otherw se (or
consunmes ot herwi se) or disposes of such goods in
any manner other than by way of sale in the State,
or

(ii) despatches themto a place outside the
State except as a direct result of sale or purchase in
the course of inter-State trade or commerce
shall be liable to pay tax on the purchase price of
such goods at the same rate at which it would have
been | eviabl e on the sale price of such goods under
Section 5."
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14. It is the stand of the respondent that purchase price is
not defined and, therefore, the agreed price would be taken to
be the purchase price. This plea is clearly unsustainable. As
not ed above, the basic question is what is the consideration
paid for effecting the purchase.

15. The definition of "Sale" (in Section 2(t) of the Act) is
relevant. It refers to transfer of the property in goods by one
person to another in the course of trade or business "for cash
or for deferred paynment or other val uabl e consideration".
"Purchase price" is well-known expression in conmercia
transactions. Every purchase involves a corresponding sale.

The purchase noney or purchase price for property is the

price to be paid for it.  Speaking technically, acquires by

"wor ds of purchase"” and is a "purchaser” when he obtains title
in any ot her node than by descent or devolution of law. It was
noted in 'Comm ssioner of |ncome Tax, Andhra Pradesh v. T.N

Aravi nda Reddy (1979 (4) SCC 721) as foll ows:

"The meani ng of the word ' purchase’ in Section
54, C ause (i) of the Income Tax Act, 196ldoes
not differ fromits plain neaning which sense
buying for a price equivalent of price by
paynment in kind or adjustnent towards an old
debt or for other nonetary consideration

Each rel ease in the circumstances of the given
case is a transfer of the rel easer’s share for
valuation to the release. In-plain English, the
transferee purchases the share of each of his
brothers. Thus Section 54, Cause (i) is
attracted.”

16. Nor mal neani ng of the word ’'purchase’ is acquisition for
noney or for any consideration. ‘That is the prinmary neaning.
In Concise Oxford Dictionary, apart fromthe two nmeanings
“buy, acquire", another neaning given to the word "purchase"
is "procure". The word "procure" consists of much wi der
import than the word "purchase". |In the sane dictionary, the
word "procure" has been nentioned the neaning as "obtained

by care or effort acquire". Purchase is thus a word of
restricted nmeaning than the word "procure". Wil e considering
a taxing statute which deals with i ncone frombusiness the
word "purchase" will therefore, have to be seen in the
commercial sense. In the commercial sense, a transaction of
purchase is a part of a transaction of sale. A transaction of
sal e can never be conplete unless there is a transfer of
property fromthe seller as well and the buyer who'is the
purchaser, must, therefore, acquire the property before he can
claimto have purchased the property.

17. In the Sal e of goods Act and also in the Central Sal es Tax
Act or in any of the sales tax laws nmade in the several States,
the definition includes the sale of goods, and not to the

purchase of goods. That nmust be so because the sale of a
commodity must include within its anmbit the concept of sale

as well as purchase. It is not possible to conceive of a sale of
goods wi thout a buyer.

18. It is fairly accepted that SAP has been paid. The clai m of
the respondent is that determination is tentative and certain
adjustrments can be made later. But till that is done the SAP
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has to be taken as the consideration. In our view appellants
were justified in demandi ng purchase tax on the amount paid

as SAP and the H gh Court’s viewis clearly unsustainable and
is set aside. The view expressed in Ponni Sugars case (supra)
is in consonance with the view expressed by the Constitution
Bench in U P. Cooperative s case (supra). The observations
relating to the agreed price which is above the | owest

perm ssible rate cannot read to nmean that any ceiling is fixed
by the agreed price. In fact in Ponni Sugars case (supra) and
U. P. Cooperative's case (supra) this Court held that the price
fixed under the Control Order was the mininumprice and it

was the | owest perm ssible rate. The hi ghest ampbngst the

three prices relatable to the purchase is the price on the basis
of which the purchase tax is to be |evied.

19. The appeal is allowed but in the circunstances with no
order as to costs.




