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CONTROLLER OF CAPI TAL | SSUES AND ANOTHER ETC.
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Cl TATI ON
1991 SCR (2) 329 1991 sCC (3) 153
JT 1991 (2) 218 1991 SCALE (1)675
ACT:

Constitution of I'ndia, 1950: Articles 14, 39(b) and (c)
and 298- Shar es of public conpany hel d by State
Instrumentalities /- Sale of - Public interest - Chance of
creating busi ness nonopoly in private  hands - Due
consideration to ensure public interest - Need for.

Articles 32 ‘and 226 - Public Interest Litigation -
Petition against grant of consent by Controller of Capita
| ssues - Alleged violation of Articles 14: 39 (b) and (c) -
Mai ntai nability of.

Capital |Issues (Control) Act, 1947: Section 3 - |ssue
of debentures - Consent of controller of Capital issues -
Whet her given after due consideration and application of
mnd - Variation in consent - \Whether perm ssible - Decision
as to wutilisation of the ambunt received from public or
approving a different consent order - Wether Courts have

the power/jurisdiction - preferential issue reserved for
share holders of inter-connected conpany - Validity of -
Public Interest - Constitutional directive —under ~Article

39(b) and (c) - To be ensured by Controller of Capita
i ssues while granting consent for public issue.

Conpani es Act, 1956: Sections 55, 61,62,63,72(1) (a),
81(1-A), 108 110 and 111 - Special Resolution at~ genera
neeting Consent for public issue - Granted by the Controller
of Capital |ssues, after considering the Special Resolution
- Third party acting on it and acquiring rights by purchase
of debentures - Change of consent order in respect of anount
and purpose of wutilisation - Wiether could be effected
contrary to the Special Resolution adopted in a  genera
neeti ng - Preferential allotnent to shar ehol der’s of
i nterconnected G oup Companies - Validity of - Transfer of
shares - Done surreptitiously and with mal afi de intention -
Effect of - \hether opposed to public policy and hence
illegal.

Monopolies and Restrictive Trade Practices Act, 1969:
Sections 2(g), 21 and 22 - " Interconnected undertaki ngs" -
Meani ng of - Clearance for capital issue - Approval given to
Group Conpany - \hether valid in respect of the inter-
connect ed conpany.
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Qut of the Equity Shares of Ms Larsen & Turbro Ltd.
held by public financial institutions viz., UTl, LIC and
G C 39 |akh shares were sold to BOB Fiscal Services, a
subsi diary of Bank of Baroda. These shares were purchased by
BOB Fiscal Services for Rs. 30 Crores which was given by
four satellite conpanies of Reliance Goup. Inmediately
after the purchase, the shares were transferred and
regi stered in the nane of Trishna Investing and Leasing Ltd.
which was also a satellite of the Reliance Group. It had
only a capital of Rs. 44,000 at that point of tinme. It was
clainmed that funds for the purchase of the shares was
provided by Reliance Group fromout of the ampunt received
by6 way of debentures issued to public. Two Directors of the
Reliance G oup were co-opted as Director of Larsen and
Toubro Ltd. even though the said shares were not registered
in their names or in the nane of Reliance Group. Even the
nom nee Director ~of the financial institutions did not
guestion ‘the induction of the two Directors. One nore
Director from the Reliance Goup was later coopted as
Director, which paved the way for .the Chairman, Reliance
Group to becone the Chairnan of Larsen and Toubro Ltd. al so.

Thereafter the Board of Directors of Larsen and Toubro
Ltd. as its neeting approved a proposal to raise funds by
i ssue of convertible debentures for Rs. 920 crores. In the
said neeting it was also resolved to issue a notice for
convening and extraordinary General Meeting to consider a
special resolution for the proposedissue -of convertible
debentures. Applications were nmade to the Controller of

Capital |ssues seeking sanction-to the rights issue of
debentures of Rs. 200 crores-and for public  issue of
debentures to the extent of Rs. 620 crores. It was also
stated in the application that it was pr oposed to

reserve/preferentially allot Rs. 310 crores out of the
public issue, to Larsen and Toubro’s G oup Conpanies ' viz.,
Rel i ance I ndustries Ltd. and Reliance Petro Chem cals Ltd.

In its extraordinary General Meeting, the sharehol ders
of Larsen and Toubro passed a resolution authorising the
Board of Directors of the conpany to issue 12.5 ‘per,/ cent
fully secured convertible debentures of the total value of
Rs. 820 <crores. Accordingly, the Controller of Capita
| ssues conveyed the Central Government’s consent -under the
Capital |ssues (control) Act, 1947, to the proposed issue of
debentures by Larsen and Toubro Ltd.

A Wit Petition was filed in the Hgh Court pleading
that the divestnent by the financial institutions of the
controlling shares in Larsen and Toubro to the Reliance
Group was a secret circuitous
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arrangenent and hence such a divestnent was  arbitrary,
illegal, nala fide and a fraud on the statutory powers of
t he financial institutions. The H gh Court, however,

di smissed the Wit Petition. Aggrieved by the dismssal of
their Wit Petition, the petitioners preferred Letters
Pat ent Appeal before the Division Bench of the High Court.
The Respondents in those Wit Petitions filed Transfer
Petitions in this Court praying for transfer of the Letters
Patent Appeal as also the various Wit Petitions filed in
the different High Courts, to this Court. The Court allowed
the Transfer Petitions.

In all these matters, the consent granted by the
Controller of Capital |Issues was assailed mainly on the
ground that the sanction was issued wi thout application of
mnd and without considering the after effect of it, viz.,
the Reliance G oup acquiring debentures of the value of Rs.
310 crores earmarked for preferential allotnment to the
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shar ehol ders of Reliance Industries Ltd. and Reliance Petro
Chemicals Ltd. which ambunted to allow ng the Reliance G oup
to have control of Larsen and Toubro. It was also contended
that the consent was given within 24 hours of the making of
the application and the hurry with which the sanction was
granted showed that it was done with nala fide intentions
and with a notive to help the Reliance G oup.

On behal f of the Respondents, it was contended that the
shares were sold in the interest of their constituents and
for recycling the fund for investing in the business by
pur chasi ng shares of other conpanies in public interest and
also in the interest of noney nmarket; that there was nothing
hanky and panky in it nor was it effected with the notive of
diluting shares held by public financial institutions in
order to facilitate theincrease in the holding of Reliance
group, a private nonopoly house, to get into the rmanagenent
of Larsen & Toubro. It has been further contended that the
tranfer of 39 | akh shares of Larsen & Toubro was not nmade in
favour of 'satellite conpanies of the G oup, but through BOB
Fi scal " Services Ltd. which is a wholly owned subsidiary of
Bank of Baroda; that it was not nmade surreptitiously or
di screetly on the basis of any design or secret arrangemnent.
It was al so contended that in transferring the equity shares
the financial institutions acted purely on busi ness
principles and to/earn profit by these transactions and in
the case of LICand UTlI in the interest of the policy
hol ders and the unit holders as the case may be. Further, it
was contended that the acceptance of the requests made by
the subsidiary of Bank of Baroda i.e. BOB Fiscal Services
for selling the shares of L' &T to them at the highest
mar ket price through the broker was in public interest in as
much as if all those 39 | akh shares had been put in the
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stock market for sale it would have created as | adverse
ef fect on the conmpany and woul d have adversely affected the
interest of Larsen and Toubro Ltd., and that it was not
possi bl e to know the actual purchasers of these shares from
BOB Fi scal Services Ltd.

Di smssing the matters, the Court,

HELD:

(Per Ray, J).

1. The application for consent was submitted on  Rs.
26.7.89 for sanction. On August 21, 1989 at t he
extraordi nary general neeting of share holders of L & T, a
resol uti on was passed, with only one sharehol der di ssenti ng,
for the issue of debentures of Rs. 820 crores. The  conpany
sent a copy of this resolution to the Controller of Capita
I ssues who after duly considering the same ‘accorded. the
consent on August 29, 1989. It cannot be said that there has
been conplete non-application of mnd by the Controller of
Capital |Issues in according the consent for the issue
Moreover, the Controller of Capital Issues sent a letter
dated 15 Septenber, 1989 toMs. Larsen and Toubro asking it
to note amendment of the condition of the consent order to
the effect that fund utilisation shall be nonitored by
I ndustrial Devel opnent Bank of India. This will further go
to show that the consent was given after due consideration
in accordance wth the provisitions of Section 3 of the
Capital Issues (Control) Act, 1947. |
355C E]

2. In view of Sections 55, 61, 62, 63 and 72 of the
Conpanies Act the terns of contract nentioned in the
prospectus or the statenets in |lieu of the prospectus cannot
be wvaried except with the approval of and on the authority
gi ven by the Conpany in the general neeting. Therefore, the
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consent that was given by the Central Governnent, may by the
Controller of Capital Issues, on a consideration of the
special resolution adopted in the extraordinary genera
neeting of the sharehol ders of the conpany on august 28,
1989 cannot be varied, changed or nodified both as regards
the reduction of the anpbunt of debentures as well as the
purposes for which the fund will be utilised contrary to
what has been enbodied in the prospectus and approved by the
Controller of Capital |ssues on the basis of the specia
resol ution adopt ed at the general neeti ng of t he
shar ehol ders of the conpany. [363A-(

3. On a plain reading of section 3(6) of the Capital
| ssues (Control) Act, 1947, it cannot be inferred that
consent order given by the Central Governnent after
consi deration of the ~special resolution passed at the
general neeting of the conmpany on taking the no objection
certifi-
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cation' from the IL.D.B.I. can be changed or varied in any
manner - whatsoever by the Central Governnent. The Centra
CGovernment . can nerely vary all or any of the conditions
subj ect to the consent being given. [363F]

4. There has been no general neeting of the conpany nor
any special resolution was taken for. veriation or
reduction of the/ amount of debentures to be issued as,
required under Section 81 read with  clause I|A of the
Conpanies Act. It is also evident that no steps have been
taken to have the consent already granted by Controller of
Capital |Issues, varied or nodified as required under the
Capital |Issues (Control) Act, 1947. Merely ~because clause
(v) of the consent order provides for nonitoring of the
funds by I.D.B.l.,it does not nmean nor it can be inferred
automatically that the suggestion of the |.D.B.l. as regards
the funds requirenent can be autonmatically given effect to
wi t hout conplying with the statutory requirenents as
provided in the provisions in the Conpanies Act as well as
in the Capital Issues (Control) Act.The consent order is one
and indivisible and as such the same cannot be varied or
vivisected wi thout taking recourse to the provisions of the
statute. It is also well settled that the contract to
purchase shares or debentures is concluded by allotnent  of
shares issued under the prospectus and Section 72 of “the
Conpani es Act makes it clear that allotnment can only be made
after the propectus is issued. The Conpany is bound by the
special resolution, the prospectus and the consent of the
Controller of Capital Issues. The power to pass a  consent
order is a statutory power vested in a statutory authority
under the Capital |ssues Act and the Court has no power of
jurisdiction to step into the shoes of the statutory
authority and pass or approve a consent order different from
t he statutory consent order given by t he statutory
authority. Mreover, the consent order cannot be varied by
the Central CGovernnment or Controller of Capital |ssues after
the said order has been made public and third parties  have
acted on it and acquired rights thereon. [363G H, 364- E]

State of Madhya Pradesh and Ors. v. Nandlal Jai swal and
O's. [1986] 4 SCC 566 and Aaron’s v. Twiss, [1896] A c. 273
referred to.

Pal mer’ s Company law, 24th Edition by CM Schmtthoff,
pp. 332-333, referred to.

5. In the prospectus of Larsen & Toubro Ltd. it has
been nentioned that Larsen and Toubro Ltd. is part of
Reliance Goup. This is in accordance with Section 2(g) of
the Monopolies and Restrictive
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Trade practices Act, 1969 which defines " interconnected
undertaki ngs", which is quite in accordance wth this
provision of Section 81(1A) of the Conpanies Act, 1956. In
the extraordinary general neeting of L & T a specia

resol uti on was made providing for preferential allotnent of
debentures to the equity shareholders of R1.L. and R P.L.

so the reservation of debentures of the value of Rs. 310
crores of Public issue for allotment to shareholders of
RI1.L. and R P.L. cannot be questioned. In the prospectus of
L & T Ltd. under Business Plants it has been nmentioned that
the requirenent of funds of the conpany for the period from
1st Cctober 1989 to 31st March, 1992 including in respect of
Suppliers credit to be extended to custoners under turnkey
projects/ quasi-turnkey projects and for incurring capita

expenditure on new plant and equipnent, normal capita

expendi ture on nodernisation and renovati on, nmeeting
addi ti onal working capital requirements and for repayment of
existing loan liability, is estimated to be in the region of
Rs. 1425 «crores. The suppliers’ credits included Rs. 510
crores to be extended to RIL in respect of its Cracker
Project. The funds requirenent was intended to be nmet out of
the present issue of Debentures to the extent of Rs. 820

crores and the bal ance would be nmet from i nternal accrual s
by way of short term borrow ngs, and out of the proceeds of
the previous Debenture Issue (I1l Series). It is seen from

the letter dated 2.12. 1988 issued by Government of India to
Ms. Reliance Industries Ltd. endorsing a copy of Centra
CGovernment’s order 'dated 25.11.1988 passed ‘under Section
22(3) (e) of the Monopolies and Restrictive Trade Practices
Act, 1969 that it gave approval for the proposal of Ms.
Reliance |Industries Ltd. for setting up a cracker - conpl ex.
The approval of Central Governnent was nmade under - Section
22(3) (d) of the MRT.P. Act and ~communicated 'to Ms.
Rel i ance Petrochenmicals Ltd. by letter dated 30.5. 1989.
Consent was also given by the  Central Governnent under
Section 22(3)(a) of the MR T.P. Act for the establishment
of a new undertaking for the manufacture of Acrylic Fibre.
Thus the consent given by Controller of Capital |ssues
cannot be challenged on the ground that no MR T.P.
cl earance for the issue of Capital under Section 21 or under
Section 22 of the MR T.P. Act was not given. [356D H, 357A-
Bl

Narendra Kumar Maheshwari v. Union of India & Os.,
J.T. [1989] 2 S.C. 338, referred to.

6.1. The public financial institutions should be  very
prudent and cautious in transferring the equity shares held
by them not only being guided by the sole consideration of
earning nore profit by selling thembut by taking into
account also the factors of controlling the finances in
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t he market in public interest. The public financi a
institutions while transferring or selling bulk nunber of
shares rmust consider whether such a transfer will lead to
acquisition of a |large proportion of the shares of a public
conpany and thereby creating a nonopoly in favour  of
particular group to have a controlling voice in the conpany
if the sane is not in public interest and not congenial to
the pronotion of business. [351F- G

6.2. Considering the entire sequence of events and the
manner in which the financial institutions sold those 39
| akh equity shares of L & T to BOB Fiscal Service which
i Mmediately after purchase of those shares with the 30
crores of rupees given by 4 satellites of the Reliance G oup
transferred those shares to Trishna Investnments and Leasing
Ltd., a satellite of Ambani G oup though it had a capital of
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only Rs. 44,000 and noney required for purchase was at |east
Rs. 39 crores, leads to the conclusion that such transfers
had been nmade to help the Anbanis to acquire the shares of
L & T Conpany in a circuitous way. In the instant case, al
the circunmstances taken together clearly spell some doubt
whet her the transfer of such a huge number of 39 |akh shares
by the Public Financial Institutions was for public interest
and was made on purely business principles. However, since
the financial institutions have already bought back all the
39 lakh shares from Trishna I nvestnent and Leasing Ltd. with
the accretions thereon, nothing turns on it. [350F-H  351A-
F]

L.1.C. of India v. Escorts Ltd., A l.R 1986 SC 1370,
di stingui shed.

7. The Wit Petitions filed as Public I nt er est
Litigation Challengi ng the consent issued by the Controller
of Capital |ssues, are maintainable.

S.P.Gupta & Os. v. Union of India & Os. [1982] 2 SCR
365; Bandhua Mukti Morcha v. Union of India & Os. [1984] 2
SCR 67 and LIC of India v. Escorts Ltd., [1986] 1 SCC 264,
relied on.

(Per Kasliwal, J., Concurring)

1. So far as therelief of a wit of mandanus directing

the respondents to recover 39 |akh shares of L & T and pay

back the anounts received therefor, does not survive in
view of the shares having been already bought back by the
financial institutions from Trishna 1nvestrments. However,
for future guidance it may be worthwhile to note that public
financial institutions while making a deal in respect of a
very
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large nunber or bulk of shares worth - several crores of
rupees nust also nmake sone inquiry as to who was the
purchaser of such shares. Such transaction should be made
with circunmspection and care to see that the deal may not be
to canoufl age sonme illegal.  contrivance or in bui | t
conspiracy of a private nonopoly house in order to usurp the
managenent of a public conpany and which nay not be in
public interest. [371E-G

State of Maharashtra v. Randas Shriniwas Nayak & Anr.,
[1983] 1 SCR 8, referred to.

2. It cannot be said that there was nothing wong or
illegal even if the action of Reliance Group was to corner
or purchase all the shares of L& T, and even if done through
internediaries or surreptitiously, cannot becone-ill egal

Babul al Chaukhani v. Western India Theatres, AIR 1957
Cal. 709 di sapproved.

3.1 No doubt any person or conpany is lawfully entitled
to purchase shares of another conpany in open nmarket, but if
the transaction is done surresptitiously with a nala fide
intention by maki ng use of sone public financi a
institutions as a conduit in a clandestine manner, such dea
or transaction wuld be contrary to public policy and
illegal. [372B]

3.2 In the instant case, all the circunstances taken
together clearly spell sone doubt whether the transfer of
such a huge nunber of 39 | akh shares by the public financia
institutions was for public interest and was made on purely
busi ness principles [372H; 373A]

4. As regards the preferential issue of Rs. 310 «crores
in favour of sharehol ders of the Reliance G oup of conpanies
is concerned, L & T and Reliance Group of conpanies were
interconnected within the neaning of Section 2(g) of the
MRTP Act and it is pernissible according to |aw. The size of
the issue was so large that it was considered necessary to
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reserve a substantial portion of it in favour of the
sharehol ders of Reliance Group of conpanies, in order to
ensure the successful absorption of the entire issue. It may
al so be noted that the sharehol ders of the Reliance G oup of
conpani es are nunbering about 35 | akhs and they represent
the investor base of the entire shareholding comunity of
the country. Preferential issue per se is not a novel idea.
The Controller of Capital Issues has been pernmitting
reservations for various categories out of public issue
based on the request made by conpanies after passing a
special resolution in the general body nmeeting and there is
no
337

restriction on the shareholders of a conpany to offer shares
of their <conmpany to any body after passing a specia
resolution as required under Section 81(1-A)(a) of the
Conpani es Act. The question of-bifurcating or vivisecting
the consent order given by CCl does not survive. The |ega
controversy thus raised that the consent given by CCl under
the Capital Issues (Control) Act can be held valid or
invalid as a whol e but not some part-of it as valid and the
rest invalid, does not require to be decided in this case
and the sanme is left open. [385A-F]

State of Madhya Pradesh v. Nandlal Jaiswal & Os.
[1987] 1 SCR 54; 'Life Insurance Corporation of India v.
Escorts Ltd & Ors., [1985] Suppl. 3 SCR 909: Jai Narain v.
Surajmull, AR 1949 F.C 211 and Anisminic Ltd. v. The
For ei gn Conpensati on Conmi ssion, [1969] 2 A C 147, referred
to.

De Smith's judicial Review of Adm nistrative Action
4th Edition p.285 referred to.

It is bounden duty of the CCl before giving an order of
consent for the issuance of any nega issue to keep'in mnd
and to carry out the Directive Principles of State Policy as
enshrined in Article 39(b) and (c) of the Constitution. It
is no doubt correct that the CCl is not required to probe
indepth into the technical feasibilities and financia
soundness of the proposed projects or the sufficiency or
otherwise of the security offered, but at the sane tine it
has to see that the capital available for investnent at any
given time has to be sized and all ocated according to the
national priorities, and in the changed socio-economc
conditions of the country to secure a bal anced i nvestnent of
the country’s resources in industry, agriculture and socia
services. [386D H, 387A-B]

Nar endra Kumar Meheshwari v. Union of India, JT 1989 2
SC 238, expl ai ned.

6. It would not be in the interest of general investor
public to cancel the entire nega issue. Many transactions
nmust have already taken place on the floor of the /stock
exchange regarding the sale and purchase of the debentures
during this intervening period. Under the order of this
Court dated 9.11.89, no restrictions were placed on L & T in
the mtter of wutilisation of funds. According to L & T
agai nst Rs. 410 crores due on application and allotnent, the
L & T has so far received Rs. 396 crores out of which
approxinmately Rs. 300 crores have been wutilised towards
i ssue expenses, capital expenditure, repaynent of |oans and
working capital in terms of the objects of the issue. The
bal ance
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avail able with the conpany is approximately Rs. 96 crores
only. There is already a safeguard provided in the order of
the CCl dated 15.9.89 that the fund utilisation shall be
with the approval of the IDBI. In any case, the consent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 46

order given by CCl cannot be held invalid on any of the
grounds of Challenge raised by the petitioners. In these
proceedings this Court is neither <called wupon nor is
entitled to decide as to how and in what manner the anount
mopped up from the public by this mega issue could be
utilised or spent. Thus, the consent given by CCl is valid.
[ 388C- Dj

JUDGVENT:

ClVIL APPELLATE JURI.SDICTION : Transferred Case No. 61
of 1989 etc. etc.

(Under Article 139-A of the Constitution of India).

Soli J. Sorabjee, Attorney General, Ashok Desali
Solicitor General, N.Santosh Hegde, Addl. Solicitor Ceneral,
B.R L. lyengar, F.S. Mariman, T.R Andhiyarujina, |. Chagla,
Dr. Y.S. Chitale, Dr. L.M Singhvi, Tapas Ray, G Ramaswany,
S.S. Ray, '‘Ashok Sen, R K Garg, K Parsaram Ram Jethmal ani
Raj esh Kumar, R Karanjawala, Ms. M Kar anj awal a, Ram
Dashandhi N. P. M dha, F.HJ. Tal ayar khan, Gopa
Subramaniam R F.Nariman, V.B.Trivedi, S.C. Sharnma, Bharat
Sangal , M ss A. Subhashini, Rajan Mahapatra, S.S. Shroof, S. A
Shroff, N Roy, Ms. Pallavi S. Shroff;, A K Giose, A M
Si nghvi, Sandeep Junakar, Shahid Rizvi, D.K Singh, Dalveer
Bhandari, A.K Sangal, K Swam, N D.B. Raju, Vineet Kumar,
H Salve, M. Bina Gupta and Ms. MNonika Mhil for the
appearing parties.

Onkar Seth appeared in person for the Intervenor

The Judgnent of the court was delivered by

RAY, J. One M. Haresh Jagtiani, a practising advocate
of the H gh Court of Bonbay and a policy-holder under the
Life Insurance Corporation of India and  also holder of
units issued by the Unit Trust of India and M. ‘Shamt
Maj undar, a holder of shares and debentures of Larsen &
Toubro Ltd. filed a wit petition being No. 2595 of 1989 in
the H gh Court of Judicature at Bonbay against the Union of
India and others including the financial institutions
guestioning the legality and validity of the consent given
by the Controller of Capital |ssues for the proposed issue
of convertible secured debentures aggregating Rs. 820 crores
by Larsen & Toubro Limted insofar as the said i ssue seeks
to offer such convertible debentures to persons other than
t he
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exi sting shareholders and nmenbers and the enployees of
Larsen & Toubro Limted and prayi ng for quashing the sane as

well as for a declaration that the transfer of 39  |akh
shares of Larsen & Toubro Ltd. held by Unit Trust of 1India,
Life Insurance Corporation of India. General [Insurance

Conpany and its subsidiaries to Trishna |Investnent ‘& Leasi ng
Ltd. through the instrunmentality of BOB Fiscal Services Ltd.
is arbitrary, illegal, mla fide and a fraud on the
statutory powers of the respondents and is clearly ‘ultra
vires of Article 14 and 39(b) and (C) of the Constitution on
the allegations that in or around the mddle of the year
1988 the respondents entered into a secret agreenent by
which a | arge chunk of the eqquity shares of Larsen & Toubro
Ltd., the | argest engineering company in India, wuld stand
surreptitiously divested by the respondents in favour of the
Anbani  Group, the third largest nonopoly house in India

This divestnment was achieved not directly but, indirectly
and with a notive to conceal the real nature of the deal by
interpolating BOB Fiscal Services Ltd. (a wholly owned
subsidiary of Bank of Baroda) as the conduit for the
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transfer of shares fromthe public financial institutions to
the satellite conpani es of the Anbani G oup

The petitioners also alleged in the petition that
pursuant to this secret agreenent, the follow ng events took
pl ace in qui ck succession:

In or around August 1988, four satellite conpanies of
Reliance G oup, nanely Skylab Detergents Limted, GOskar
Chemicals Private Limted, Mxwell Dyes and Cheni cal s
Private Limted and Pro-lab Synthetics Private Limted
gave a total deposit of Rs.30 crores to an investnent
conpany associ ated with Anbanis who, in turn, deposited this
amount with BOB Fiscal Services Ltd., a wholly owned
subsi diary of Bank of Baroda, a nationalised bank

BOB Fiscal Services Ltd., which had been formed only
three nmonths earlier acquired either imediately before the
above deposite, or inmediately subsequent thereto, 33 |akh
equity shares of Larsen & Toubro fromUTlI, LIC, AC and its
subsi diaries. Later, -in January, 1989 it acquired a further
6 | akh shares fromthe LIC.

Wthin~ weeks after the deposit by the four conpanies
nenti oned _above, Trishna Investnments and Leasing Limted,
another satellite conpany of the Anmbani G oup, aid the
requisite amunts for the acquisition of the said 33 I akh
shares in Larsen & Toubro from BOB Fiscal Services Ltd. to
the latter through a'stock broking firm and inmmediately
thereafter the noney advanced by the above four conpanies
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was returned by 'BOB Fiscal Services Ltd.  through the
i nvest ment conpany - associated w-th Anbanis,  which was
earlier wused as a conduit for naking the deposit . from the
four satellite conpanies of Reliance G oup.

The deposit by the four compani es was nmade inmediately
after the divestnent of the shares by the respondents was
okayed by the highest level in the Governnent and the
deposit was returned i medi ately after the Arbani G oup was
able to divert noneys taken by themin the name of Reliance
Petrochem cals Ltd. by the issue of convertible debentures
of the order of Rs.594 crores.

The said 33 | akh shares were registered in the nane of
BOB Fiscal Services Ltd. in the Register of Menbers of
Larsen & Toubro Ltd on 11.10.1988 and later, on 6.1.1989, a
further 6 | akh shares were registered in the nane of the BOB
Fi scal Services Ltd. on any val uation based on narket val ues
of Larsen & Toubro Ltd. shares at the relevant tinme, -the
value of 39 |akh shares would cost not Jless than "Rs.45
crores.

On the very day of the registration of the shares in
the nanme of BOB Fiscal Services Ltd., nanely, | 11.10.1988,
two nom ness of the Anbani Group, M. Mikesh Anbani and M
M Bhakta, a solicitor of Reliance Industries, joined the
Boar d of Larsen & Toubro Ltd. and were co-opted as
additi onal directors.

Subsequently, on 30th Decenber, 1988, M. Anil ' Anmban
anot her nom nee of the Ambani G oup was al so co-opted on the
Board of Larsen and Toubro Ltd., as an additional director.

On 6th January, 1989, the entire 39 | akh equity sharhes
of Larsen and Toubro Ltd. registered in the naame of BOB
Fiscal Services Limted (of which 6 | akh sahres transferred
to BOB Fiscal Services Ltd. by LIC was registered in the
nane of BOB Fiscal Services Ltd. only on 6.1.89) were
transferred to Trishna Investnents and Leasing Ltd., which
is a satellite company of the house of Anbanis.

Thus, BOB Fiscal Services nerely acted as a conduit for
funneling shares fromthe public financial institutions to
the Aanbani group and this interpolation of BOB Fisca
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Services was necessitated to get over the |legal inpedinents
in the way of selling any part of the controlling shares
hel d by public financial institutions to private parties by
private deals except to those already in managenent and at a
price
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equal to two tines the market price.

The Chairman of Bank of Baroda, M. Prenjit Singh, is
closely linked to the house of Ambanis through the business
of his son Harinder Singh. BOB Fiscal Services Ltd. is the
wholly owned subsidiary of Bank of Baroda and it was
incorporated only two nonths preceding the acquisition of
Larsen & Toubro Ltd. shares by BOB Fiscal Services Ltd. In
fact, the acquisition of L & T shares for the Arbani G oup
for which it had acted as a conduit is the first business of
BOB Fi scal Services Ltd.

Subsequently, ~ on 28th April, 1989, M. Dhi r ubha
Anmbani , the Chairman of Reliance G oup, becanme the Chairman
of Larsen & Toubro Ltd., thus conpleting the process to
take-over. of the nanagenent of Larsen & Toubro by t he
Anbani Group.

By this process, the public financial institutions
which had virtual ownership and control of Larsen &
Toubro Ltd. hol di ng about 40% shares of the conpany (with no
ot her i ndi vidual / sharehol der holding nore t han 29 ,
voluntarily diluted their holdings to 33% and parted with
approximately 7% to the house of Anbani s and nmade them the
single | argest private shareshol der. ~This was done, in the
subm ssion of the petitioners, deliberately and by a design
to legitimse the eventual take-over of Larsen & Toubro by
the Anbanis. Wile the petitioners chall enge the divestnent
of 7% ownership rights in Larsen & Toubro Ltd.and the
managenent of the conpany to the Anbani G oup, the inmediate
and proximate provocation for this wit petition is the
proposed issue of convertibl e debentures by Larsen & Toubro
Ltd. now under the managenent of the house of Anbanis to
rai se Rs.820 crores from stock nmarket.

The proposed issue has the effect of aggravating and
perpetuating, and irretrievably divesting and transferring,
the ownership, of Larsen & Toubro in favour of the Anbani
Group. The conceal ed and covert intent which is manifest in
the direct effect of the proposed issue is to nake Larsen &
Toubro Ltd. a conplete fanmily owned and a decisively famly

control | ed I ndustri al Cor por at i on- wher eas the openly
declared policy of the Governnent is to force the reverse
Vi z. pr of essi onal i se the existing famly control |l ed

conpani es. By the proposed issue, the house of Ambanis and
the sharehol ders, debenture hol ders and enpl oyees of Reliance
I ndustries and Reliance Petrochem cal |ndustries Ltd.  would
collectively hold 35.5%of the ownership rights in Larsen
and Toubro and will be single |argest block or
342

group in the conpany. This preferred group which is not in
law entitled to any issue of shares fromLarsen & Toubro
Ltd., has been chosoen to be the preferential beneficiaries
of the schenme under which they woul d get shares in Larsen &
Toubro Ltd at Rs.60 per share when the share holders of
Larsen & Toubro Ltd. themselves (who, bylaw, are entitled to
further isue of shares fromLarsen & Toubro Ltd.) would be
i ssued Larsen & Toubro shares wunder the convertible
debentures issued in April 1989 only at Rs.65 per share.
Thus, as agai nst 35.5% hol di ng of Anbani-Reliance Group, the
public finance bodies, which held 40% shares before they
diluted their holdings in favour of the Anmbani group, would
have had their holding further diluted to only 22.9% as a
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result of the present issue. In other words, by approving
the terns of the proposed issue the public financia

institutions have agreed to a further dilution of their
hol dings from 32.8% to 22.9% w thout any consideration
what soever for agreeing to such reduction and to pass on
their vested rights u/s 81 of the Conmpanies Act to pre-
enptive allotment of shares in Larsen & Toubro to the
nmenbers, debent ur ehol der s and enpl oyees of Rel i ance
Industries Ltd.and Reliance Petrochemicals Ltd. It is in
this background significant that the preferential allotnent
to the sharehol ders, debenturehol derss and enpl oyees of the
house of Anbanis who have no statutory right, offers to them
shar es in Larsen & Toubro Ltd at a premumof only Rs. 50
per share, while in the fully convertible debentures issue
made by Larsen & Toubro-Ltd.in April/May, 1989 the existing
sharehol ders of Larsen & Toubro were given conversion rights
at a premiumof Rs.50 per share.in the first conversion and
Rs. 55 per ‘share in the second conversion i.e. Rs.5 nore than
what the Reliance Group is called upon to pay. It neans
that whil'e the existing sharehol ders of Larsen & Toubro were
payi ng for their own shares a prem um of Rs.50 or Rs.55 per
share, new group of —shareholders, debentureholders and
enpl oyees of the house of Ambanis would be getting Larsen &
Toubro shares at a premiumof only Rs.50. It neans that, by
maki ng extraordinay favour to a totally different group
which is not entitled to Larsen & Toubro shares, the Anbani

group is creating a favoured | obby of their own, alnost a
clan, who are already their shareholders, debenturehol ders
and enpl oyees to act as a group to own and control Larsen &
Toubro Ltd. This is a device to perpetuate  and aggravate
their own decisive control over Larsen & Toubro,  ‘to which
t he public financial institutions are willing and
enthusiastic parties inside the Board room and in the
general neeting of Larsen & Toubro Ltd.

In the facts and circunstances the petitioners pleaded
that they are entitled to a declaration that the divestnent
by the respondents of
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the controlling shares in larsen & Toubro to the house of
Anbanis in a secret and circuitous arrangenent is arbitrary
illegal, nala fide and a fruad on the statutory powers of
the respondents. It was further pleaded that pursuant” to
this secret arrangenent the financial institutions such as
the UTlI, LIC, A C and its subsidiaries divested thenselves
of 7% shares of Larsen & Toubro Ltd. in favour ~ of _Anban
Goup in an illegal and arbitrary manner as a result of
whi ch the Anbani G oup becanme the single I|argest private
sharehol der. This paved the way for the 'said private
nonopoly group and the government to rationalise the take-
over of the nmanagenment of Larsen & Toubro Ltd. by the Anbani
Group with the active conni vance and support of the  Centra
Gover nment .

The nodus operandi adopted for the transfer was as
under :

(a) In the nonth of May 1988, Bank of Baroda of which
M. Prenjit Singh is the Cahirman, forms a susidiary for
mer chant banki ng under the name and style of BOB Fisca
Services P. Ltd. This Conpay becane a public conpany u/s
43 A of the conpanies Act 1956, in June, 1988. M.
Harjit Singh, son of Prenjit owned a conpany ’'Krysta
Poly Fab. Ltd.’ whose only business is texturising of
partially oriented yarn fromReliance |ndustries Ltd.
and the supply of texturised yarn back to Reliance
I ndustries Ltd. or its nom nees.

(b) On 5th August, 1988, four satellite conpanies of
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the House of Anbanis, viz. SKYLAB Detergents Ltd., OSCAR
Chemicals Pvt. Ltd., MAXWELL Dyes & Chemical Pvt. Itd
and PRELAS Synthetics Pvt. Itd. gave a total deposit of
Rs.30 crores to an investnent conpany, associated wth
Reliance who, in turn, deposited the same amount wth
BOB Fi scal Servi ces.
(c) Either immediately preceding this deposit or
i medi ately thereafter, BOB Fiscal Services acquired 33
| akh equity shares in Larsen & Toubro Ltd. from the UTI
LIC and G C and its subsidiaries. later, it acquired a
further 6 | akh shares in Larsen & Toubro Ltd. from the
LI C. The manner in which the transfer had been effected
by the public financial institutions and the bulk sale
amounting to about  7%of the then share capital of
Larsen | & Toubro Ltd. left no one in doubt about what
the financial institutions intended to do, viz. they
i ntended to shed a vital seven per cent of the ownership
rights held by themin Larsen & Toubro Ltd.
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(d) In July, 1988 Reliance Petrochemicals Ltd. of the
Anbani- . Group had issued -convertible debentures for
Rs. 594 crores to public and others and had rai sed a vast
sum  of noni es- as _subscri ption. The petitioners
understand that as soon as the above funds becane
avai l able to the Anbani group for enploynment, a part of
it was diverted for acquisition of Larsen & Toubro Ltd.
shares not directly in the nane of Reliance Industries
Ltd. or Reliance Petrochemcals Ltd. but in the nanme of
facel ess, benam ' concerns -of the Anmbani group wth
vitrually no financial standing of their own.
(e) Thereafter on October 11, 1988 the 33 lakh equity
shares of Larsen & Toubro Ltd. acquired by BOB Fisca
Services Ltd. were registered in the register of nenbers
of Larsen & Toubro Itd. in Folio No.B 69567 at ' pages
1851 to 1858. These shares had been transferred by LIC
UTl, GC and its subsidiaries'to BOB Fiscal Services
Ltd.
(f) On the sane day two noni nees of the Anmbani /G oup
M. Mukesh Ambani and M.ML.Bhakta, a Solicitor of
Reliance Industires Ltd., who are also directors of
Reliance Industries Ltd. and Reliance Petrochemni cals
Ltd., were co-opted on the Board of Larsen & Toubro Ltd.
(g) It is evident fromthe above events that the sale to
BOB Fiscal Services Ltd. by the financial institutions
was accepted by all parties concerned to bea sale to
t he Anbani Goup itself. Qherwi se there is no
provocati on or justification f or t he financi a
institutions to propose or to support appointment of
M . Mukesh Anbani and M .M Bhakta, who are the noninees
of the Anbani Group, on the Board of Larsen & Toubro
Ltd. The date of the transfer to BOB Fiscal - Services
Ltd. and the date of appointrment of the Anbani @ G oup
nom nees on the Larsen & Toubro Ltd. Board being the
same and not a mere coinci dence.
(h) Again, in Decenber, 1988, M.Anil Anbani, another
nom nee of the Anbani Group was co-opted on the Board of
Larsen & Toubro Ltd. as an Additional Director with the
support of financial institutions even though the 33
| akh shares still stood in the nanme of BOB Fisca
Services Ltd.

It has been further pleaded that Trishna Investnents &
Leasing Ltd. to which the 33 I akh equity shares of Larsen &
Toubro Ltd. were
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sol d by t he fi nanci al institutions t hr ough t he
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instrunmentality of BOB Fiscal Services Ltd. was incorporated
as a private limted conpany on Ist Cctober, 1986 with a
paid up capital of Rs.11,000. It is evident that even after
acquisition of 3,300 equity shares of Rs.10 each to Reliance
Industries Ltd., the paid up share capital was only
Rs. 44, 000.

An affidavit in opposition was filed on behalf of the
respondents by M.S.D Kulkarni, a whole-time Director and
Vi ce-President (Finance) of Larsen & Toubro Ltd. In para 6
of the said affidavit it has been stated that t he
sharehol ders are different and distinct fromthe conpany and
do not have any interest whatsoever in the property of the
conpany unless and until the winding up takes place. The
conpany is a distinct legal entity and it does not have in
law or fact any control over the shareholders in regard to
the dealing with their investnent in the new conpany or any
ot her conpany. It has been further stated that t he
Resol ution regarding the issue of the debentures was taken
at a special General Meeting of the Conpany and the decision
is a near unani nous decision of the 1.5 |akh sharehol ders
with only one dissent anong them It was stated in these
circunmstances the wit petition under Article 226 was not
mai ntai nable. It hasal so been stated that the entirety of
the consent granted by the CCl under the Act is |egal and
valid. These statenents have been nade by the deponent
without filing any proper verification or affidavit and as
such there was no proper controvertion or -denial of the
statements made in the wit petition. The other affidavits
filed on behalf of the respondents are also not affirned or
verified duly in accordance with-the provisions of the rules
of the Supreme Court nor in accordance with the - provisions
or Order 19 Rule 3 of the Code of Civil Procedure.

The High Court of Bonbay by its judgnent and order
dat ed Septenber 29, 1989 dismissed the wit petition at the
prelim nary heari ng.

A Letters Patent Appeal was filed in the High Court at
Bonbay against the said judgment by the petitioners. The
respondents filed Transfer Petition Nos.506-507/89 and
Transfer Petition Nos.571-573 of 1989 in this Court  under
Article 139A of the Constitution of India praying for the
transfer of the said Letters Patent Appeal No.----- /89 _as
well as wit petition No.13199/89 filed in the H gh Court at
Madras of one M. N Parthasarathy, a shareholder of L & T
Ltd. against the Controller of Capital |ssues and Larsen &
Toubro Ltd. and Wit Petition no. 18399 of 1989 filed in the
Kar nat aka Hi gh Court by Prof.S. R Nayak and Anr. against the
Union of India & Ors. raising the simlar questions.
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This Court vide its order dated Novenber 9, /1989
all owed the Transfer Petition Nos.506-507 of 1989 and 571 to
573 of 1989 and directed that the L.P. A No.----"-of 1989
agai nst the judgment passed in Wit Petition No.2595 of 1989
pending in the Bombay Hi gh Court be transferred to this
Court for final disposal. The Wit Petition No.13199 of 1989
filed in the Madras H gh Court and the Wit petition No.
18399 of 1989 filed in the Karnataka High Court were also
transferred to this Court. These matters on transfer to this
Court were nunbered as Transfer Case No.1l of 1989, Transfer
Case No.61 of 1989 and Transfer Case No.62 of 1989
respectively.

The Transfer Petition Nos.458-467 of 1990 praying for
the transfer of cases filed in different H gh Courts raising
the similar grounds are allowed and the Tranferred Cases
arising out of these are also heard along with the
Transferred Cases Nos.1 of 1990, 61 of 1989 and 62 of 1989.
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Two questions that pose thenselves for consideration in
all these above cases are: 1) whether the surreptitious
divestment of 39 |akhs shares of L&T, large Industria
undertaking by sale through the instrumentality of BOB
Fiscal Services Ltd., a subsidiary of a nationalised Bank
i.e. Bank of Baroda by the public financial institutions
Gl.C, L.I.C, UT.I. and thereby helping a private
nonopl oy house of the Anbani Group to acquire the said
shares and thereby to get into the nanagenment of the Public
Conpany anmounts to an arbitrary exercise of statutory power
of the State and the respondents. Secondly, whether the
consent accorded by Controller of Capital |Issues, to
preferential issue of debentures by Larsen & Toubro Ltd. of
Rs.310 «crores for being subscribed by the sharehol ders and
enpl oyees of RP.L., R1.L. anpbunts to i measurable injury
and prejudice to the public wthout any application of mnd
and thereby enabling the Anbani group to have the |argest
share holding and thereby to control the L & T Conpany which
is wultra vires of Article 14 and 39(b) and (c) of the
Conti tution:

The Larsen & Toubro Ltd. is a public linmted conpany
i ncorporated under the Conpanies Act 8 of 1913 and it is
recogni sed as a Premier Engineering Conpany in the country
with a pool of highly trained and experienced people. It has
been engaged in diverse activities in the engineering filed,
cenent nmanufacturer,”  shipping, switch gear, i ndustria
machi nery, electrical equipnments etc. and vari ous other core
Sector industries ' including manufacture of ' sophisticated
equi prent for space and defence programes of the country.
On
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Cctober 1, 1989, Trishna Investnent and Leasing Ltd., a
satellite conpany of the Ambani group was incorporated wth
paid up capital of Rs.11000 (1,000 shares of Rs.10 ‘each).

This continued till 29.12.1988 when its capital was raised
to Rs. 44, 000.
In May, 1988, Bob Fiscal Servi ces Ltd., was

i ncorporated as a wholly owned subsidiary of Bank of Baroda,
a nationalised bank.The entire share capital of Bob 'Fisca

Services Ltd. was contributed by Bank of Baroda aggregating
to about Rs.10,00,00,000 (Ten Crores) to undertake rmutual
fund activities. It is to be taken notice of in this
connection that Prenjit Singh, was the Chairman of the Bank
of Baroda aat the relevant tine and his son Harjeet Singh
owed Kristal Poly Fab. Ltd. whose only business is wth
R1.L. Ltd. Prenjit Singh is closely linked to the house of
Anmbani’s through the business of his son M.Harjeet Singh

Bob Fiscal Services Ltd., was incorporated as a subsidiary
of Bank of Baroda only two nonths prior to the acquisition
of shares of Larsen & Toubro Ltd., for the Anbani group for
which it had acted as a conduit and it was the first
busi ness of Bob Fiscal Services Ltd. On July 15, 1988 Bob
Fi scal Services Ltd., approached Life Insurance Corporation

of India and Unit Trust of India to sell to it two
‘baskets’, of blue chip shares of the value of Rs.25 crores
approximately each. This will be evident frompara 6(c) of

the affidavit of Unit Trust of India. On August 1, 1988
UT.l and L.1.C. each offered to sell to Bob Fiscal Services
Ltd. a basket of shares valued at Rs.25 Crores. The U T.I

basket was valued at Rs.23.66 crores including 10 |akh
Larsen & Toubro Ltd. shares which were sold at Rs.108 per
share. The L.I1.C. Basket was valued at Rs.25.56 crores and
it included 15 lakh L & T shares. L & T shares constituted
approximately 55% of the value of the two baskets. This is
clear from para 6(d) of the affidavit of Unit Trust of
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India. On 3.8.88 Bob Fiscal Services Ltd. accepted the two
baskets of shares conprising of 25 lakhs L & T shares and
shares of 7 other conpanies valued in total Rs.50.23 crores.
On  August 5, 1988 four satellite Conpanies of the Reliance
Group gave Rs.30 crores to V.B.Desai, Finance Broker, who in
turn gave a short termcall deposit of Rs.30 crores to Bob
Fi scal Services Ltd. as is evident fromthe affidavit filed
by Bob Fiscal Services Ltd. On August 5, 1988, Bob Fisca
Services Ltd. sold 25 lakhs L & T shares to V.B.Desai, the
Broker. Thus Bob Fiscal Services Ltd. acquired 33 |Iakhs
equity shares of L & T fromUT.1., L.1.C., GI.C and its
subsidiaries. Later in January, 1989 it acquired a further 6
| akh shares fromthe L.I.C. within weeks after the deposit
by the four conpani es nentioned above. Trishna investnent
and Leasing Ltd., another satellite conpany of the Anban
Group paid the requi site amounts
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for the acquisition of the said 33 | akh shares of L & T from
Bob Fiscal Services Ltd. through the Finance Br oker,
V. B. Desai', ~associated with Anbanis. It is convenient to
nmention in this connection that in July, 1988 the Reliance
Petro Chemicals Ltd. of the Ambani G oup issued convertible
debentures for Rs.594 crores to the public and others and
had rai sed a vast sum of rupees as subscription. The Anban
Group diverted a part of it for acquisition of L & T shares
in the name of benam concerns of their  group who had
virtually no financial standing.

On Cctober 11, 1988, 33 | akh shares were registered at
a neeting of Board of Directors of L & T in the name of Bob
Fiscal Services Ltd. On the same day two nominees of R I.L.
M L. Bhakta and Mikesh Anbani, who are dirtectors of
RI.L./RP.L. were co-opted as Directors of L & T. The
nom nee directors of UT.I., L.1.C-and IND.B.1. 'did not
rai se any question as to the induction of Anbani’s 'on the
Board of L & T Company even though not a single share of L &
T stood in their names. On Denber 30, 1988,  Trishna
Investment & Leasing Ltd. issued 3, 300 equity shares of
Rs.10 each to RI.L and R P.L. Ltd. The capital of Trishna
I nvest nent was Rs. 44, 000. On that day the registered Ofice
of Trishna Investnent was shifted to Maker Chanber 1V i.e.
the office of RI1.L.Ltd. On 30-12-1988 Anil Anmbani was co-
opted as Director of L & T without any question being raised
by nom nee directors of UT.I, L.I.C. and I.D.B.1. On6.1.89
the 39 | akh shares sold by UT.I., L.1.C. and G1.C to Bob
Fi scal Services Ltd. were | odged by bob Fiscal Services Ltd.
for transfer in favour of Trishna Investment & Leasing Ltd.
whose regi stered office was |located at the officeof R I.L.
Thus Bob Fiscal Services Ltd. nmerely acted as  conduit. for
funneling shares fromthe public financial institutions to
t he Anbani group. This apparent from the fact t hat
M.Prenjit Singh, the Chairman of Bank of Baroda who is
closely linked to the house of Anmbani through the business
of his son M. Harjeet Singh and Bob Fiscal Services Ltd. is
the wholly owned subsidiary of Bank of Baroda and it —was
i ncorporated only two nonths preceding the acquisition  of
Larsen and Toubro Ltd. shares by it.

On 28th April, 1989 Dhirubhai Ambani, the chairman of
Rel i ance G oup, becane the Chairnman of Larsen and Toubro. By
this process the public Financial Institutions which held
40% of the shares of L & T conpany voluntarily diluted their
holding to 33% and parted with approximately 7% to the house
of Anbani’s and nmade them the single largest private
sharehol der. This was done as submitted by the appellants
delibeately and wth a design to legitinise the eventua
t ake
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over of Larsen & Toubro by the Ambanis. It is to be noticed
that on 26.5.89 the Board of Directors of L & T decided to
convence an annual General Meeting on 27.7.89. Board also
resolved to reconmend that 8 crores be invested in two
specified conpanies and that a further sumof Rs.50 crores
be invested in the purchase of equity shares in any other
conpany. On 23.6.1989 Board of Directors of L & T further
resolved to invest a sumof Rs.76 crores in the purchase of
Equity shares of RI1.L. On 21.7.89 RI.L. and RP.L. wote
letters to L & T seeking suppliers credit to the extent of
Rs. 635 crores for projects which they planned to entrust to
L & T. It is appropriate to note that prior to this the
total inter corporate investnment of L & T was approxinmately
Rs.4 crores and investnent in the shares of other conpanies
was | ess than Rs.50 lakhs. On 22.7.89 the Board of Directors
of Larsen & Toubro approved a proposal to raise funds
byi ssue” of convertible debentures anounting to Rs. 920
crores. Board resolved that” notice should be i ssued
conveni ng an extraordinary general neeting on 21.8.89 to
consi der special Resolution for issue of convertible
debentures of Rs. 920 crores.

On 26.7.89 two applications were made to C.C. 1. for (1)
the right issue of 'Rs.200 crores and (ii) the public issue
of Rs.720 crores. The applications states that it is proposed
to reserve preferentially allotnment of Rs.360 crores out of
public issue (i.e. 50%of the public issue) for L & T group
conpani es viz. Reliance Industries Ltd. ‘and Rel i ance
Petrochenmicals Ltd.. The application further mentions that
Dhi rubhai  Ambani is the Chai rman and Mukesh-Anbani is the

Vi ce- Chai r man of L & T and that Anil Ambani and
M.ML.Bhakta are Directors. On 11.8.89 further letter was
addressed by L & Ttothe CCI. forwarding copies of

MR T.P. clearance with regard to projects awarded to L & T
made by Central Covernment _under Section 22(3)(a) of
MRT.P. Act. On 29.8.1989 C.C.1. passed an order approving
the issue of convertible debentures. The prospectus is dated
5.9.89 stating that the conpany is part of the Reliance
G oup.

We have heard the argunents of the respondents. The
public financial institutions tried to justify the transfer
of blue chip equity shares of Larsen & Toubro Ltd. On - the
ground that while deciding to sell those shares they  acted
purely on business principles and sold those shares at a
very high market price and thereby earned huge profit. These
sales were made in order to earn nuch wprofit for the
interest of their constituents and for recycling the fund
for investing in the business by purchasing shares of other
conpanies in public interest and for interest. of noney
market. There is nothing hanky and panky in
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it nor it is effected with the nmotive of diluting shares
hel d by public financial institutions in order to facilitate
the increase in the holding of Arbani group, a private
nonopoly house, to get into the managenent of this public
conpany, It has been further contended on behalf of the
respondents Nos.3 to 6 and 9 that the transfer of 39 |akh
shares of Larsen & Toubro were not made in favour of
satellite conmpanies of Ambani G oup, through Bob Fisca
Services Ltd. which is a whooly owned subsidiary of Bank of
Baroda, surreptitiously and discreetly on the basis of a
design and a secret arrangenent by transferring 7% out of
40% of the shareholding in L & T and thus reducing their
shareholding in the Conpany to 33% It has also been
submitted that in transferring those equity shares the
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financial institutions acted purely on business principles
and to earn profit by these transactions and in the case of
L.I.C. and UT.l. in the interst of the policy holders and

the unit holders as the case nay be. It has also been urged
that the acceptance of the requests nade by the subsidiary
of Bank of Baroda i.e. Bob Fiscal Services for selling the
blue chip shares of L & Tto themat the highest nmarket
price through the broker was in public interest in as rmuch
as if all those 39 |akh shares had been put in the stock
market for sale it would have crated an adverse effect on
the conmpany and there would have been a run affecting
adversely the interest of the L & T conpany. It has also
been contended that it was not possible to know the actua
purchasers of these shares fromrespondent No. 10, Bob Fisca
Services Ltd., Certain decisions of this court have been
cited at the Bar.

Considering the entire sequence of events and the
manner ~in which the financial institutions sold those 39
| akh equity -shares of L & T to Bob Fiscal Service and it
i medi ately after purchase of those shares with the 30
crores of rupees given by 4 satellites of the Reliance G oup
transferred those shares to Trishna Investnment and Leasing
Ltd., a satellite of Anmbani G oup though it had a capital of
only Rs. 44,000 and noney required for purchase was at |east
Rs. 39 crores |l eads/'to the conclusion that such transfers had
been nade to help the Anbanis to acquire the shares of L & T
Conpany in a circuitous way. Moreover, the fund for purchase
of the said shares was provided by Anbani G oup fromout of
the noney received by issue of convertible debentures for
Rs. 594 crores to public and others. Furthernore, imredi ately
after acquisition of share of L & T Ltd. Mikesh Ambani and
M L. Bhakta, who are Directors of RI.L./R P.L. were co-opted
as Directors without any question as'to their induction in
the Board of Directors even by the nom nee Directors of
financial institutions even though the shares were not
regi stered in their names. Anil Anban
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was al so co-opted as Director in Decenber, 1988 and in Apri
1989, Dhirubhai Anmbani becane Chairman of L & T. ~ All / these
circunmst ances taken together clearly spell sone doubt
whet her the transfer of such a huge number of 39 lakh shares
by the Public Financial Institutions was fro public interest
and was nmade on purely business principles. The public
financial institutions should be very prudent and - cautious
in transferring the equity shares held by them not- only
being guided by the sole consideration of “earning nore
profit by selling thembut by taking into account also the
factors of controlling the finances in the market in public

i nterest. In L.1.C. of India v. Escorts Ltd., Al.R /1986
SC 1370 at 1424 it was observed:
"Broadly speaking, the Court wll exanine the

action of the State if they pertain tothe public
| aw domai n and refrain from exam ning themif they

pertain to the private law field. The
difficultywill be in demarcating the frontier
betwen the public |aw domain and the private |aw
field............ The question nust be decided in
each case withreference to the particul ar
action....... VWen the State or an instrumentality

of the State ventures into the corporate world and
purchases the shares of a conpany, it assunes to
itself the ordinary role of a shareholder, and
dons the robes of a shareholder wth all the
rights available to such a sharehol der."

Thi s observation, in my considered opinion, has no
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application to the facts of the instant case as the public
financial institutions are not purchasing the shares of a
conpany.

However, | do not think it necessary to dilate on this
point as the financial institutions have al ready bought back
all the 39 | akh shares from Tri shna I nvestnent and Leasing
Ltd. with the accretions thereon but at the sanme tinme we add
a note of caution that the public financial institutions
while transferring or selling bulk number of shares nust
consi der whether such a transfer will |lead to acquisition of
a large proportion of the shares of a public conmpany and
thereby creating a nonopoly in favour of a particular group
to have a controlling voice in the conpany if the sanme is
not in public interest and not congenial to the pronotion of
busi ness.

The contention regarding the maintainability of the
Wit Petition as public interest litigation cannot be taken
into consideration inview of the decisions of this Court in
S.A Q@Qpta & Os. v. Union of
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Indian & Os., [1982] 2 SCR 365; Bandhua Mukti Morcha v.
Union of India & Os., [1984] 2 SCR 67. Even the case of
LIC of India v. Escorts Ltd., [1986] 1 S.C. C. 264 arose out
of a public interest litigation

The nex crucial question that falls for consideration
is about the legality and validity of the consent given to
the nega issue of debentures for the right issue of Rs.200
crores and for convertible issue of debentures of Rs.620
crores out of which 310 crores of debentures were earnmarked
for issue to the shareholders and debenturehol ders of
Reliance |Industries Ltd. and Reliance Petrochemcals Ltd.
As stated hereinbefore that after the purchase of = 39 | akh
equity shares of L & T conpany fromthe public financia
institutions, Bob Flscal Services, a subsidiary of Bank of
Baroda transferred the sane on'the sane day on which the
transfered shares were registered in its name in the
Register of L & T to Trishna Investing and Leasing /Ltd., s
stellite of Anbani Group. It has also been alleged that
after Dhirubhai Anbani became the Chairman of the Board of
Directors of L & T Ltd. on April 28, 1989, Mikesh Ambani and
M L. Bhakta, Directors of RI.L./R P.L. and Anil Anbani were
co-opted as Directors of L & T. The Board of Directors of L
& T at its neeting held on 22.7.1989 approved a proposal to
raise funds by issue of convertible debentures of Rs.920
crores and further resolved that notice should be issued
convening an extraordinary general neeting on 21.8.89 to
consi der special resolution for issue convertibl e debentures
of Rs.920 crores. |Imediately thereafter on July 26, . 1989
two applications were nade to the Controller of Capita
| ssues, Department of Economic Affairs for sanctionto the
Ri ght issue of debentures of Rs.200 crores and" for the
public issue of debentures worth Rs.720 crores. The
application records t hat it is pr oposed to
reserve/preferentially allot Rs.360 crores out of the public
issue (i.e. 50% of the public issue) for L & T's group
conpani es Vi z. Reliance Industries Ltd. and Rel i ance
Petrochem cals Ltd. The application also nentions that
Dhi rubhai  Anbani is the Chairman and Mukesh Ambani is the
Vice-Chairman of L & T and that Anil Ambani and M. ML.
Bhakta are Directos. On 11.8.89 another letter was sent by
L & Tto the Controler of Capital |ssues, Respondent No. 2
stating inter alia that the Conpany wi shes to nodify their
proposal by reducing the reservation for the sharehol ders of
RI.L./RP.L. fromRs.360 crores to Rs.310 crores etc. and
the issue of total debentures was reduced to Rs.820 crores.
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On August 21, 1989 at the extraordi nary general neeting of L
& T Ltd. resolution was passed authorising the Board of
Directors of the conpany to issue 12.5% fully secured
convertible debentures of the total value of Rs.820 crores
to be subscribed in the nmanner as
353

stated therein. The respondent No. 2, Controller of Capita
i ssues, by its letter dated 29.8.89 addressed to Ms Larsen
& Toubro Ltd. with reference to its letter dated 26.7.89
intimated that the Central Governnent in exercise of the
powers conferred by the Capital Issues (Control) Act, 1947
gave their consent to the issue by L & T Ltd. of 12.5%
secured fully convertibl e debentures of the value of Rs.820
crores in the manner specified therein

The consent given by the Controller of Capital |Issues
was challenged on the ground that it was given in undue
haste without duly considering the question that providing
the preferential allotment to debentures of Rs.310 crores to

the equity shareholders of RIl:L..and RP.L. will increase
consi derably the holding of equity shares by the Anbani
group to-control the public Iimted conpany. The consent

order made by the Controller of Capital |ssues was attacked
mainly on the ground-that the said order was made casually
wi t hout any application of mnd and wi thout considering that
the effect of the sanme order will be to help the Anbani
Group to acquire debentures of the value of. Rs.310 crores
specifically earnmarked for preferential allotnment to the
sharehol ders of Reliance Industries Ltd. ‘and Rel i ance
Petrochem cals Ltd and thereby to have the control of the L
& T, apublic limted conpany. It has also been alleged
that this consent has been given hurriedly within 24 hours
of the making of the application for consent to the
Controller of Capital Issues.

An affidavit in reply has been filed on behalf of
respondent Nos. 1 & 2, Union of Indiaand the Controller of
Capital |ssues denying all these allegations. |t has been
submtted that the claimmade in the Wit Petition that the
undue haste in clearing the application (under the CCl/ Act)
was shown by Respondent Nos. 1 & 2 and the application was
cleared in just 24 hours, is not correct. 1t-is not correct
that the approval was given by the enpowered committee on
21.8.89 at 4.00 p.m, even before the General body neeting
of L & T took place. It has been submitted that the
application by Ms L & T Ltd. was dated 26.7.89 and the
consent was given on 29.8.89. The charge is false, basel ess

and mschievous. It has been stated in paragraph 3 of the
said affidavit that the preferential issue, per-se, is not a
novel idea. It has been stated that CCl has been permtting

reservations for various categories out of public  issue
based on the requests nmade by conpanies after passing a
special resolution in their general body meeting -to that
effect. There is no restriction on the sharehol ders of the
conpany to offer shares of their conpany to anybody after
passing a special resolution in the General Body neeting  as
per Section 81(I1A)
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of the Conpanies Act. Through such resolution resolved at
such neetings sharehol ders can also offer shares of their
conpany to any person or corporate body who is not even
connected with the conmpany. However, CClI would not normally
permt reservations for shareholders of anyunconnect ed
conpany out of public issue, unless it is offered to
sharehol ders of Associate/Goup conpany of the |[Issuing
Conpany. It is subnitted that Larsen and Toubro had
indicated that Reliance Industries Ltd. (RIL) and Reliance
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Petrochem cals Ltd. (RPL) are their group Conpanies. It is
al so submitted that Larsen and Toubro filed a copy of the
special resolution passed in the General Body neeting held
on 21.8.89 which permitted the conpanyto of fer its

convertible debent ur es worth Rs. 310 crores t ot he
shareholders of RIL and RPL. It is submtted that the CC
permtted simlar reservation for shar ehol ders of

Associ ate/ Goup conpanies in the public issue of Ms. Apollo
Tyres Ltd., Ms Essar Gujarat Ltd., Ms Bindal Agro Ltd.
M s Chanbal Fertilizers and several other conpanies. It is
submitted that there was noreason for CCl to reject the
request of Larsen and Toubro for this reservation as the
sharehol der of L & T had approved such reservation

It has beenfurther subnmitted that the charge for
favouring Rel i ance Group/ Anrbani Groupis frivolous and
m sl eadi ng and seeks toconvey a wong inpression and inputes

notives for whichthere'is no basis. It has been further
submitted that ~the inpugned issue had been consented by
Central Governnent after due consideration, including the
need for funds. 1t is subnitted that the funds are required

by the <conpany for working capital needs, normal capita

expenditure and for executing the turn-key contracts of L &
T Ltd. It is submtted that L & T indicated the Turn-key
contracts including inter alia the Gas Cracker Project and
Acrylic Fibre Project of Reliance Industries Ltd. and
Caustic Chlorine Project of Reliance Petrochemicals Ltd. for
Rs. 635 <crores as projects are to be executed. CC has not

permtted Rel i ance I ndustries Ltd. and Rel i ance
Petrochenmicals Ltd. to raise funds for these projects so
far. Earlier funds raised fromcapital markets were used

or/are being used for the follow ng projects:

Rl L- PSF, PFY, PTA, LAB and Textile Units;

RPL- HDPE. PVCL MEG
The all egation that for the sane projects, CCl permtted L &
T to raise funds is baseless. The financing detail of
projects of RIL and RPL were al so examined in Mheshwari’s
case in Suprene Court and no

355
double financing of sane project. was found. Rel i ance
Industries Ltd. and Reliance Petrochenical es Ltd. have given
undertaking that these conpanies will not raise funds from

public for financing the cost of projects to the extent
suppliers’ credits are extended by L & T. It is stated that
MRTP approval to Reliance Industries Ltd. for gas cracker
does not provide for suppliers’ Credit fromL & T in the
schenme of finance and it is submitted that this statenent is

correct. It is also submitted that CC  will take this
aspect into account before permitting any further issue, in
future, to Rel i ance I ndustries Ltd. and Rel i ance
Petrochemcals Ltd. for these projects. However, / this

aspect does not affect the consent order of L & T in view of
the undertaking of RIL and RPL nenti oned above.

The application for consent was submtted to the
respondent No. 2 on 26.7.89 for sanction. On August 21
1989 at the extraordi nary general neeting of sharehol ders of
L & T, aresolution was passed with only one sharehol der
di ssenting for the issue of debentures of Rs.820 crores as
provided therein. A copy of this resolution was sent to the
Controller of Capital |ssues who after duly considering the
same accorded the consent on August 29, 1989. The argunent
that there has been conplete non-application of mnd by the
Controller of Capital Issues in according the consent is not
sust ai nabl e. Moreover, the Controller of Capital |ssues
i ssued a letter dated 15th Septenber, 1989 to Ms Larsen
and Toubro to note anendnment of the condition of the consent
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order to the effect that fund utilisation shall be nonitered
by Industrial Devel opment Bank of India. This will further

go to show that the consent was given after due
consi deration in accordance with the provisions of Section 3
of the Capital Issues(Control) Act, 1947 (Act 29 of 1947).

Much argunents have been nade as to the provision in
the pr ospect us reserving preferential al | ot ment of
debentures of Rs.310 crores to the equity shareholders of
Reliance |Industries Ltd. and Reliance Petrochem cals Ltd.
mainly on the ground that it will increase the share hol ding
of the Ambani group and thereby add to the nmonopoly contro
of Ambani group over this public limted conpany. Under
Section 2(g) of the Mnopolies and Restrictive Tr ade
Practices Act, 1969 "interconnected undertaki ngs" nmean two
or nore undertaki ng which are interconnected with each ot her
in any of the manner nentioned therein, Explanation (1) -
for the purposes of this Act, two bodies Corporate, shall be
deened to be under the sane management (I1) if one such body
corporate holds not less than one fourth of the total equity
shares in the other or controls the conposition of not |ess
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than one fourth of the total menbership of the Board of
Directors of the other. “In the prospectus of Larsen &
Toubro Ltd. obviously it has been nentioned that Larsen and
Toubro Ltd. is part of Reliance group. Referring to the
said provisions it / has been contended on behalf of the
respondents i.e. the financial institutions that nention of
L & T conpany as part of the Reliance groupis quite in
accordance w th this provision. ~ Apropos to this reference
maybe made to the provisions of Sec. 81(1A) of the
Conpani es Act, 1956 which are set out hereunder

"Notwi t hst andi ng anyt hing contained in sub-section
(1), the further shares aforesaid nmay be offered to
any persons (whether or not those persons | include
the persons referred toin clause(a) of sub-section
(1) in any manner what soever -

(a) if a special resolutionto that effect is
passed by the conpany in general neeting, or"

In the extraordi nary general neeting of L & T a specia
resol uti on was made providing for preferential allotnent of
debentures to the equity shareholder of R1.L. and R P.L. so
the reservation of debentures of the value of Rs.310 crores
of Public issue for allotnment to shareholders of R1.L. and
R P.L. cannot be questioned. In the Prospectus of L & T.
Ltd wunder Business Plans it has been nentioned that the
requi rement of funds of the conpany for the period from 1st
Cctober 1989 to 31st March, 1992 including in respect of
Suppliers credit to be extended to custoners under turnkey
proj ects/quasiturnkey projects and for incurring capita
expenditure on new plant and equipnent, normal capita
expendi ture on nodernisation and renovati on, meet i ng
addi ti onal working capital requirements and for repaynment of
existing loan liabilityh is estimated to be in the region of
Rs. 1425 crores. The suppliers’ credits, inter alia include
Rs.510 crores to be extended to RIL in respect of its
Cracker Project. The funds requirenent is intended to be
net out of the present issue of Debentures to the extent of
Rs.820 <crores and the balance would nmet from interna
accruals by way of short term borrow ngs, and out of the
proceeds of the previous Debenture Issue (Il Series). The
consent was challenged on the ground that no MRT.P
clearance for the issue of capital under Section 21 or under
Section 22 of the Monoplies and Restrictive Trade Practices
Act, 1969 was given. It appears from the letter dated
2.12.1988 issued by CGovernnent of India to Ms Reliance
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Industries Itd. endorsing a copy of Central Governnent’s
Order dated 25.11.1988 passed under Section 22(3)(e) of the
MR T.P. Act 1969

357
that it gave approval for the proposal of Ms Rel i ance
Industries Ltd. for setting up a cracker conplex. The

approval of Central Governnent was nmade under section
22(3)(d) of the MRT.P. Act and conmunicated to Ms
Rel i ance Petrochemicals Ltd. by letter dated 30.5.1989.
Consent was al so given by the Central Govt. under section
22(3)(a) of the MR T.P. Act for the establishnent of a new
undertaki ng for the manufacture of 20,000 of Acrylic Fibre.
Thus chal l enge to the consent given by Controller of Capita

issues is, therefore, nmeritless and so it is rejected.

It is pertinent torefer in this connection this Court’s
judgrment in the case of Narendra Kumar Maheshwari v. Union
of India & Os., J.T. 1989 2 S:C. 338 in which considering
the duties of the C/C.I. under the Controller of Capita
| ssues Act while giving consent it has been observed:

"That apart, whatever may have been the position at
the tinme the Act was passed, the present duties of
the CCl have to be construed in the context of the
current situation in the country, particularly,
when there is noclear cut delineation of their
scope in/the‘enactnent. This line of thought s
al so rei nforced by the expanding scope of the
gui delines issued under the Act fromtime to tinme
and the increasing range of financial instruments
that enter the market. Looking to all this, we
think that the CC  hasalso a role to play in
ensuring that public-interest does not suffer as a
consequence of the consent granted gy him  But as
we have explained, later, the responsibilities of
the CC in this direction should not be | w dened
beyond the range of expeditious inplinmentation of
the scheme of the Act and should, at least for the
present, be restricted and limted to ensuring that
the issue to which he i's granting consent is'  not,
patently and to his know edge, so mani festly
i mpracticably or financially risky as to amount to
a fraud on the public. To go beyond this and
require that the CCl should probe in-depth into the
technical feasibilities and financial soundness of
t he proposed projects or the sufficiency or
otherwi se of the security offered and ~such other
details may be to burden himwi th duties for the
di scharge of which he is as yet illequipped."

Three applications for directions being I.A No. 1,
I.A° NO 2 and I.A No. 3 of 1990 have been filed in T.C
Nos. 61 of 1989, T.C

358
No. 62 of 1989 and T.C. No. 1 of 1990 by the L & T. Ltd. It
has been stated therein that the Deputy Controller of
Capital |Issues by a letter dated 15th Septenber, 1989 has
intimated MS Larsen & ToubroLtd. that condition No. V- of
the consent letter provides that the utilisation of fund
shall be nonitered by Industrial Devel opnent Bank of |India
Ltd. The representatives of Industrial Credit and | nvestnent
Corporation of India Ltd. (instant ICICl) issued a letter to
the L &t stating that it would not be correct for them as
Debenture Trustees to give conversion of those debenturs of
equity shares before a reference was nade to the Controller
of Capital |Issues and without obtaining prior witten
consent of the IDBI. The IDBlI considered the wunaudited
statement of the utilisation of debenture fund upto March
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31, 1990 and were of the opinion that the applicants should
nake the first call only after utilising substantially the
surplus funds available to the extent of Rs.226 <crores in

i nvest ment s (after expenditure) upto June 30, 1990
satisfying the 1 DBl about the need for raising further funds
by way of first call. This was comunicated to the

applicants by IDBI's letter dated 7th May, 1990.

The Board of Directors at its neeting held on 11th My,
1990 considered the above circunstances as well as the
proceedi ngs pending in this Hon' ble Court and deci ded that
the Conpany coul d not proceed with the conversions of Part A
of the debentures which was due on 23rd My, 1990. The
Board aut horised the Conpany Secretary to nake the necessary
application to the Controller of Capital |ssues seeking
direction for the course of action to be followed by the
Conpany in regard to the conversion. The applicant’s letter
dated 15th May, 1990 to the Controller of Capital |ssues
pursuant tothe aforesaid Board Meeting refers to the letter
dated 7th May, 1990 from I DBl as well as to the objections
rai sed by the 1CCl.

The applicants sent aletter dated 15th My, 1990 tothe
Controller of Capital lssues pursuant to the above Board' s
neeting. After |enghthy detailed discussion by the |I.D.B. 1.

with the applicant, the IDBi was satisfied that the
amount of funds that would be presently required
woul d be to the tune of Rs.650 to 700 crores. The
conpany Kkeeping this in viewproposed to mnake a
call (first and final) of Rs.85 on or before 31st
Cctober, 1990 in place of originally envisaged
first call of Rs. 75 and the final call of Rs. 75
aggregating Rs. 150. The applicants recorded the
above di scussions and intimated | DBl \ of its
nodi fi ed proposal by its letter dated 28.6.90.

On 29th June, 1990 the Board of  Directors of the

Conmpany were
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apprised of the relevant proposals as approved by the |DBI
In the neeting of the Directors it was decided (though not
unani mously) that directions of the Supreme Court be /sought
on the said proposals and that the —conpany should take
necessary steps to approach this Court and Madras High
Court and inplement the proposals after —obtaining the
directions and vacating the order of the Madras Hi gh Court.

These Interim Applications were filed for follow ng

directions:

(a) (i) that the size of the issue do stand  reduced

fromRs.820 crores to Rs.640 crores as foll owes:

Public issue of debentures of Rs.235 each Rs.485 crores

Ri ghts issue of debentures of Rs.225 each Rs. 155 crores

Tot al Rs. 640 crores
(ii) that in place of the first call of Rs.75 and the
final call of Rs.75 as originally provided for in the
prospectus, a first and final call of Rs.85 in the case
of the public issue and Rs.80 in the case of the rights
i ssue be made on the debenturehol ders on or before 31st
COct ober, 1990.
(iii) That the first conversion of Part A of the
debentures into one equity share of Rs.10 at a prem um
of Rs. 40 (premumof Rs.30 in the case of rights
i ssue) be nade on 1st Decenber, 1990.
(iv) that the second conversion of Part B of the
debentures into two equity shares of Rs.10 each at a
premum of Rs. 50 be made on the date originally
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schedul ed viz. 23rd May, 1991

(v) that the third equity conversion of Part C of the
debentures be made on the date originally schedul ed
viz. 23rd May, 1992 at such prem um per equity share as
may be fixed by the Controller of Capital |[|ssues but
not exceeding Rs.55 per share and such conversion be
nmade into one or nore equity shares of Rs.10 each as
against two or nore equity shares as originally
provided in the prospectus.

(b) that in case of any debenturehol der not agreeing
to the modifications, in prayer (a) above and on
intimation being received by the applicant conpany as
nentioned in prayer (c) bel ow
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the applicants do refund to such debenturehol ders
their/its application-and allotnment noney with interest
thereon at such rate as nay be directed by this Court;
(c) that this Court be pleased to direct the applicants
to give noticeto all debenturehol ders individually and
by . ‘publication in national newspapers of the order
passed in terns of prayers (a) and (b) above that in
case of any debentureholder not agreeing to t he
nodi fications in prayer (a) such debenturehol ders do
give intimation to the applicant companywithin 30 days
of such notice in which case the applicant conpany
would refund the application/ allotnment noney with
i nterest.

(d) for further orders ands directions consequentia
to the orders passed by this Court;

(e) for costs of the applications.’

Larsen & Toubro Ltd. respondent No. 2 in T.C. No. 61 of

filed a rejoinder affidavit to the statement of
ctions filed by N Parthasarathy to the interim
ication No. 1 of 1990 in T.C. No. 61 of 1989. |In para 2

he said rejoinder affidavit it has been stated that:

"By his order dated Novenmber 9, 1989 this
Court specifically directed Larsen & Toubro Ltd. to
nake allotnment subject to the decision’ of this
Court in the said matters. This Hon’ ble’ Court
therefore allowed the issue to proceed on the basis
of the original consent purported to be inpugned by
the petitioner in the Madras H gh Court Petition
I, therefore, submt that Larsen & Toubro Limted
was fully justified in seeking the directions  of

this Hon'ble Court as prayed for-in the Interim

Appl i cati on. | deny that the directions in the
Interim Application, if granted, would render
nugatory the Petition filed by the Petitioner or
that the sanme woul d amobunt to a determ nation of
the issue in the Petitioner’s wit petition as

erroneously contended by the petitioner. | deny
that Larsen & Toubro Linmited are at all nisleading
this Hon'ble Court or that it conmitted any act
which is at all illegal, as falsely allged. I

submt that a decision of this Hon'ble Court on-the
legality of the original consent order 1is not
necessary for the issue of interim directions of
the nature prayed for by Larsen & Toubro Limited in

the above Interim Application.’
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It has also been stated in para 3 of the said affidavit
this Court does not have jurisdiction to entertain the
interimapplication either for the reasons alleged or
rwi se. The said application, it is submtted, does not
nt to performance of any executive function by this
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Court as erroneously alleged by the petitioner

The statenent that the Controller of Capital |ssues has
no power to nodify or vary a consent as alleged has been
denied. It has been submitted that the Controller of Capita
| ssues has not varied his consent nor is any such variation
of the consent order per-se being sought by the Respondent
No. 2. It has also been stated that under sub section (6)
of Secftion 3 of the Capital Issues (Control) Act, 1947, the
Central Governnent has the power to vary all or any of the
condi tions qualifying a consent.

It has been denied in para 8 of the said affidavit that
the consent order of the Controller of Capital Issues is at

all illegal or inproper as alleged. It has been denied that
it is not open for this Court or for the Controller of
Capital |Issues to nodify the terns of the said consent
or der.

It is to be noted that the Industrial Devel opnent Bank
of India by itsletter dated June 28, 1990 tothe Managing
Director, 'Larsen & Toubro Ltd. stated that;

" From a quick review of the status of the new
proposal nentioned in your letter dated June 22,
1990, we feel that the net requirements of funds
to be met out of debenture funds would be in the
regi on of 'Rs.600 to Rs.650 crores as indicated by
you.
We further note that fromyour letter dated
June 28, 1990 that you propose to nake first and
final call ' Rs.85 on the debentures on or before
31st October and to effect the first conversion by
the end of Novenber, 1990 and second and third

conver si on according to the ori ginal dat es
nentioned in the prospectus.
The L & T Board will have to take a view on

the size of the debenture-issuein the light of the
requi renents of funds indicated in your letter and
other nodifications suggested in the terns of the
debent ures. The conpany will no doubt aobtain
necessary approvals from CCl, debenture-
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hol der s/ sharehol ders, etc. in-consultation with its
Legal Advisers."

A nmeeting of the Board of Directors of the Conpany - was
held on June 29, 1990 and it was resolved that the
directions of the Suprene Court of India be sought™ on the
sai d proposal s and necessary steps the taken to approach the
Hon' bl e Hi gh Court at Madras to vacate the said order and/of
nodi fy the same suitably and inplenment the proposals only
after the directions fromthe Supreme Court were obtained
and the Order passed by the Hon' ble High Court at Madras was
vacat ed and/of nodified suitably.

It appears that Section 55 of The Conpanies Act, 1956
enj oi ns that:

"The prospectus issued by or on behalf of a
conpany or in relation to an intended conpany
shall be dated, and that date shall, wunless the
contrary is proved, be taken as the date of
publication of the prospectus."”

Under Secti on 61 of The Conpanies Act it is
specifically provided that:

"A company shall not, at any tinme, vary the terns
of a contract referred to in the prospectus or
statement in |lieu of prospectus, except subject
tothe approval of, or except on authority, given
by, the conpany in general neeting."

Section 62 of the said Act provides for payment of
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conpensation to every person who subscribes for any shares
or debentures on the faith of the prospectus for any |oss or
danage he nmay have sustained by reason of any untrue
statenment included in the prospectus. Simlarly, Section 63
of the said Act provides for crimnal liability for ms-
statements made in the prospectus. Section 72 of The
Conpani es Act provides that:
"No allotnment shall be nade of any shares in or
debent ures of a conpany in pursuance of a
prospectus issued generally, and no proceedings
shall be taken on applications nade in pursuance
of a prospectus so issued, until the beginning of
the fifth day after that on which the prospectus is
first so issued or such later tine, if any, as may
be specified in the prospectus."”
363
Thus, it is evident froma consideration of the above
provi si.ons of The conpanies Act that the terms of contract
nentioned in the prospectus or the statenents in lieu of the
prospectus cannot be varied except with the approval of and
on the authority given by the Conpany in the genera
nmeeting. Therefore, the consent that was given by the
Central CGovernnment nay by the Controller of Capital |Issues,
on a consideration of the special resolution adopted in the
extra-ordinary general neeting of the shareholders of the
conpany on August 28, 1989 cannot be varied, changed or
nodi fied both as regards the reduction of -the amount of
debentures as well as the purposes for which the fund wll
be wutilised contrary to what has been enbodied in the

prospectus and approved by the Controller of Capital |Issues
on the basis of the special resolution adopted at the
general neeting of the sharehol ders of the conpany. Sub-

section (6) of Section 3 of The Capital 1ssues (Control)
Act, 1947 states that:
"The Central Covernnent may by order at any tinme -
(a) revoke the consent or recognition accorded
under any of the provisions of this section; or
(b) where such consent or recognition ‘has been
qualified with any conditions, vary all or any of
t hose conditions:
Provided that before an order under -this sub-
section is nmade, the conpany shall  be given a
reasonabl e opportunity of show ng cause why such
order shall not be nade."

On a plain reading of this provision, it cannot be
inferred that consent order given by the Central Governnent
after consideration of the special resolution passed at the
general neeting of the company on taking the no objection

certification fromthe I.D.B.I. can be changed or varied in
any manner whatsoever by the Central Governnent. The
Central CGovernnent can nerely vary all or any- of the

condi tions subject to the consent being given.

It is appropriate to mention in this connection  that
the [1.D.B.1. also asked the Larsen & Toubro Ltd. to obtain
the necessary approval from the Controller of Capita
| ssues, debenturehol ders/shareholders etc. in respect of the
reduction in requirenment of funds. There has been no
general neeting of the company nor any special resolution
was taken for wvariation or reduction of the amount of
debentures to be issued as required under Section 81 read
with clause 1A of The Com
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pani es Act . It is also evident that no steps have been
taken to have the consent already granted by Controller of
Capital issues, varied or nodified as required under The
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Capital |Issues ( Control) Act, 1947. Merely because cl ause
(v) of the consent order provides for nonitoring of the
funds by I.D.B.I., it does not mean nor it can be inferred
automatically that the suggestion of the |I.D.B.1. as regards
the funds requirenent can be automatically given effect to
wi t hout conplying with the statutory requirenents as
provided in the provisions in The Conpanies Act as well as
in The Capital Issues (Control) Act. The consent order is
one and indivisible and as such the sane cannot be varied or
vivisected wi thout taking recourse to the provisions of the
statute. It is also well settled that the contract to
purchase shares or debentures is concluded by allotnent of
shares issued wunder the prospectus and Section 72 of the
Conpani es Act makes it clear that allotnment can only be made
after the prospectus isissued. The conpany is bound by the
speci al resol ution, the prospectus and the consent of the
Controller of Capital lssues. - The power to pass a consent
order /s a statutory power vested in a statutory authority
under 'the Capital Issues Act and the Court has no power or
jurisdiction to step into the shoes of the statutory
aut hority and pass or approve a consent order different from
t he statutory consent” order given by t he statutory
authority. Mreover, the consent order cannot be varied by
the Central CGovernnent or Controller of Capital |ssues after
the said order has been nade public and third parties have
acted on it and acquired rights thereon
In Pal mer’'s. Conmpany Law (24th - Edition) by C. M
Schmitthoff under  the <caption The "golden ‘rule" as to
fram ng prospectuses at page 332-333 it is stated that:
"Those who issue a prospectus, holding out to
the public the great advantages  which will
accrue to persons who wll ~take shares in a
proposed undertaking, and- inviting them to take
shares on the faith of the representations 'therein
contained, are bound to state everything wth
strict and scrupul ous accuracy, and not only to
abstain fromstating as fact that which is /not so
but to omt no one fact within their knowedge, the
exi stence of which mght in any degree affect the
nature, or extent, or quality, of the privil eges
and advantages whi ch the prospectus holds out _as
i nducements to take shares.”
Reference mmy also be made to the observations in
Aaron’ s v.
365
Twi ss, [1896] A.C. 273 in which Lord Watson said:
"It was argued for the company that, inasmuch its
contracts for the purchase of the concession are
generally referred to towards the end of the
prospectus, the respondent nust be held to have had
notice of their contents. This appears to ne to be
one on the nost audaci ous pleas that ever was put
forward in answer to a charge of f raudul ent
m srepresentati on. VWen anal ysed it means sinply
that a person who has induced another to act upon a
statenent made with intent to deceive nust be
relieved fromthe consequences of his deceit if he
has given his victimeconstructive notice of a
decunent, the perusal of which would expose the
fraud. "
In the case of State of Madhya Pradesh and Ors. v. Nandla
Jai swal and Ors., [1986] 4 SCC 566 this Court while dealing
with the | aches and delay held that:
"The High Court does not ordinarily permt a
bel ated resort to the extraordinary remedy under
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the wit jurisdiction because it is likely to cause
confusion and public inconvenience and bring inits
train newinjustices. The rights of third parties
may intervene and if the wit jurisdiction is
exerci sed on a wit petition filed after
unreasonable delay, it nmay have the effect of
inflicting not only hardship and i nconveni ence but
also injustice on third parties."

For the reasons aforesaid | dismniss al | t hese
Transferred Cases. There will no be order as to costs. Al
the interimapplications filed in these Transferred Cases
st and di sposed of in_ view of the observations made
her ei nbef ore.

The Special Leave Petition (C) No. 13801 of 1989 filed
against the order of the Bonbay High Court in Contenpt
Petition No. 1 of 1989 in wit petition No. 2595 of 1989 is
di smi ssed.

The Contenpt Petition Nos. 121 and 130 of 1989 are al so
di sm ssed wi t hout costs.

KASLI WAL, J. | have gone through the judgnent of ny
| earned brother B.C. Ray,J. and 1 agree with the concl usions
drawn by him But, | would like to express my own views.
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Wit Petition  No. 2595 of 1989 was filed by Haresh
Jagtiani and Shamt ~Majundar (hereinafter called "t he
petitioners’) in the Bonbay H gh Court challenging the
validity of the consent given by the Controller of Capita
| ssues (CCl) dated 29.8.89 and subsequently anended by Order
dat ed 15.9.89 for ‘the issuance of Fully Convertible
Debentures of Rs.820 crores by Larsen & Toubro, a Public
Limted conpany (in short L & T ). Challenge was al so made
in respect of transfer of 39 lac shares of L & T held by
Unit Trust of India (UTl), Life Insurance Corporation of
India (LIC, GCeneral Insurance Conpany (G C) and its
subsidiaries to Trishna Investnents and Leasing Limted (in
short Trishna Investnents) throughthe instrumentality of
Bob Fiscal Services Limted (in short Bob Fiscal). /The Wit
petition was dism ssed on 29.9.89 byu | earned Single / Judge
of the bonbay High Court. Letters Patent Appeal against the
said judgnent was filed in the Bonbay Hi gh Court. Sever a
other wit petitions and suits were filed in various other
Hi gh Courts. Some Contenpt Petitions were also filed and
all the above matters were transferred to this Court. Sone
Interim Applications were also filed by L & T before this
Court. The issues raised in these cases are of far reaching
i mpact on the affirmatory public duty and public obligations
on the government of India and its instrunentalities, to
preserve and to refrain fromsquandering away the property
and economi ¢ power of the State and to prevent illegitimte
grom h of private nmonopoly power and to ensure honesty and
probity in public life and in industry and busi ness. Thi s
is a largest nega issue so far as India is concerned and
involves to a great extent the investment of the country’s
bul k econom c resources to be invested for industrial growth
or devel opment of the country to a public limted conpany.
The matter has to be |ooked into on the basis of |[|arger
public interest which can be fulfilled by a balanced
i nvest ment of country’s resources.

My learned brother has already given the details
regarding the manner and circunmstances in which 39 |ac
shares of L & T were transferred by public financia
institutions to Trishna Investnents, a subsidiary of
Reliance Goup of Industries i.e. Reliance |Industries
Limted (RIL) and Reliance Petro-chemicals Linmted (RPL),
through the conduit of Bob Fiscal, as such |I need not repeat
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t he same.

On the date of the filing of the wité petition in the
Bonbay High Court a prayer was nmade in this regard to
declare that the transfer of 39 lac shares of L & T held by

UTl, LIC, GCand its subsidiaries to Trishna I|nvestnents
through the instrunmentality of Bob Fiscal is arbitrary,
illegal, nmala fide and a fraud on the statutory powers of
t he
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respondents and is clearly ultra vires Articles 14, 39(b) &
(c) of the Constitution and to issue a wit of mandanus
directing the respondents to recover the shares of L & T and
pay back the anount received there for. This later part of
the prayer for wit of nmandanus has now becone infructuous
in view of the changed circunstances that the 39 lac shares
of L & T have already been returned back to the public
financial institutions,  but M. Chinoy, counsel for the
petitioners has prayed that it would be very necessary to
decl are that such transfer of 39 |lac shares at the rel evant
time was arbitrary, illegal, nala fide and a fraud in order
to further hold that the consent given by the CCl for the
proposed issue of convertible debentures of Rs. 820 crores
by L & T was not only arbitrary but based on mala fide
exerci se of power based on extraneous ' grounds. In this
regard it would be 'necessary to state sonme nore facts which
happened after the dismssal of the wit petition by the
| ear ned Single Judge of the Bonmbay H gh Court dated
29.9.1989. The petitioners aggri eved agai nst the judgnent
of the learned Single Judge filed a Letters Patent Appea

bef ore the Division Bench of the H gh  Court. Sone
sharehol ders filed wit petitions and suits in several High
Courts and this Court in the above circunstances thought it
proper to transfer all the cases to this Court. Pursuant to
the order of this Court dated Cctober 27, 1989 |earned

Additional Solicitor GCeneral appearing on behalf of the
financial institutions submitted a nenmorandum [t was
stated in the nenorandumthat the financial institutions had
al ready bought back 39 lac shares of L & T with ‘accretion
thereto from Trishna Investnents. It was farther /stated
that by buying back the said shares, the financi a

institutions were in no way either renotely or inpliedy
acceding the position that the original transactions of
sales were illegal or void. The financial institutions
stood by their contentions which had been upheld by the
Bonbay High Court in its Judgment dated September 29, 1989.
It was further stated that the Transactions had been
conpleted on the expectation that the petitioners would
withdraw the proceedings as even otherwi se a basic portion
of the petitions filed in the Hgh Court had ‘becone
i nfructuous.

M. Jethnmal ani, Learned counsel appearing on behal f of
Haresh Jagtiani also filed a draft of consent terms to be
recorded in the transfer petition. On 9.11.89 this Court
after considering all the circumstances of the nmatter
thought it just and fair to pass an order that the all otnent
of debentures will made by the Petitioner conmpany i.e. L &T
and such allotnment will abide by the decision of this
Court in the said matters. It was further directed that
the L & T wll also affix a simlar notice at its
Regi stered O fice for the information of the share-
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hol ders as well as the original allottees. The Court also
indicated in the above order as under

"The Court wll further nake it clear that no
equities wll be pleaded in respect of allotnent
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of shares."
After the passing of the above order debentures were
rel eased and several |acs of persons have purchased these
debent ures.

Trishna Investments had not filed any counter to the
wit petition before the Bonbay Hi gh Court, but have filed
counter affidavit and witten subm ssions before this Court.
Dr. L.M Singhvi, learned Sr. advocate appearing on behalf
of Trishna Investnents contended that Trishna |nvestnents
had agreed to the retransfer of 39 lac shares to the
financial institutions and it was agreed by |earned counse
for the petitioners that it would formthe basis for fully
conpr ehensi ve and wholistic settlentn of the matter.
I ndeed, Shri Ram Jet hmal ani | earned counsel appearing for
the petitioners so stated that this Hon'ble Court was also
pleased to record the sameinits order dated 9.11.89
Si nce t he petitioners have now resiled from their
categorical offer, Trishna Investments al so cannot be made
to agree to a settlenent upon de novo terns and conditions.
It bhas been subnmitted that in its affidavit dated 7.11.90
filed by Trishna Investnents, it has been stated that the
retransfer of shares resultedin a loss of Rs. 10 crores to
Trishna I nvestnents. 1t has al so been subnmitted that though
Trishna I nvestnents is a conpany whol |y owned and subsidi ary
of RIL but contracts nade by Trishna Investnents in the
present case should not be construed to nean that this
Hon' bl e Court may hear and adjudi cate all other allegations
agai nst Reliance group without making the |ater uyjhnb7as
party to the present proceedings. Tri shna " I nvestment s
cannot be treated as a substitutable alter ego Wt hout
making RIL/RPL as parties.

It was contended by Dr. Singhvi, learned counsel for
Trishna Investnents that the present proceedings have now
becone infructuous in view of the adnmitted retransfer of 39

| ac shares by Tri shna I-nvest ment s to financi a
institutions. It is well settled that the Court should not
decide nerely academc points. In this regard it is

submtted that the principal relief as sought in prayers (a)
and (c), no longer exist and the aforesaid transaction of
retransfer of 39 lac shares was on the expectation. That
the petitioners will w thdraw the proceedings. In support
of the above contention reliance is placed on State of
Maharashtra v. randas Shriniwas Nayak & Anr., [(1983) 1 SCR
8 at
369

p. 12]. It has been further subnitted that in the
alternative Trishna Investnments must be put in the identica
status quo ante position by retransfer of its 39 lac shares
back to it, alongwith all accretions. It was also ur ged
that there are |arge nunber of disputed questions ~of fact
which cannot be decided in exercise of ext raordi nary
jurisdiction contained in Art. 226 of the Constitution

Dr. Singhvi also urged that even if the action of the
Rel i ance group was to corner or purchase all shares of L &
T, there is nothing wong or illegal about it. There was no
law or rule prohibiting the purchase of shares of a conpany.
Thus there was nothing wong or illegal in purchasing the
shares by Trishna | nvestnents. Apart fromthat the tota
sharehol ding vested in Trishna Investments was only about
6.5% and the representation of Anbanis including M. bhakta
on the Board of Directors of L & T was only 4 out of 20. It
was whol |'y m sl eadi ng, deliberately m schi evous and
erroneous to suggest on the part of the petitioners that the
val ue of the shares transferred/sold by financia
institutions was far nore than the market value. There are
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no guidelines, rules, regulations, directions or docunents
prescribing any nmethod of sale of shares where such shares
are sold individually or in chunk. No control can be said
to have been transferred on the basis of 6.42% sharehol ding
and representation of Board of Directors after the transfer
to Trishna Investnents. Reliance is support of the above
contention is placed on Babul al Chaukhani v. Wstern India
Theatres, AIR 1957 Cal. 709 at p. 715 on the passage which
reads as under:
"It is in evidence that Mdi has been purchasing
large blocks of shares of this conpany, but
cornering as such or purchase of large block of
shares as such, so long as they are perm ssi bl e
by lawis not unjustified. That by itself does
not prove nala fides or bad faith either in fact
or in law To-acquire a control which the |[|aw

permts cannot be illegel."
It~ was further ~submtted in this regard that if
purchase /or ~cornering, per se and by itself, 1is neither

illegal ‘nor inpermssible, then purchase or cornering
through intermediaries or even iif done surreptitiously
cannot becone illegal nerely by the existence of such
intermediaries or by the allegedly surreptitious nature of
the transactions. The aforesaid decision of the Cal cutta
High Court has been applied in a | arge nunber of decisions
of statutory authorities dealing with allegations of chunk
purchase of cornering of shares.
Dr. Chitale appearing on behalf of Bob Fiscal pointed
out that
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the menmbers of the Bob Fiscal Services Private Limted at an
extraordi nary general neeting held on 24th Septenber, 1990
have passed a special resolution for voluntary w nding up of
the conpany in accordance wth etc. 484(i)(b) ' of the
Conpani es Act, 1956. By the “said resolution Chartered
Accountant has al so been appointed as |liquidator for the
beneficial w nding up of the Bob Fiscal Services Pvt. Ltd.
It was further submtted by Dr.  Chitale that ‘essentia
grievance of the wit petitioners related to the transfer of
39 lac shares of L & T by the investnment institutions and
its subsidiaries to Ms Trishna Investnents and Leasing
through the alleged conduit or instrumentality of ~ Bob
Fi scal . It has been alleged by the petitioners that a
conspiracy was hatched between investnent institutions -and
Anbani group represented by Trishna and Bob- Fiscal in order
to camoufl age the transactions and to prove the transfer of
shares to Bob Fiscal in order to avoid conpliance of the
al | eged guidelines and policy of the financial « institutions
to charge at two tines the market price for such sale of
shares. The all egations were deni ed by various respondents
whi ch were uphel d by Bonmbay Hi gh Court by its judgnent dated
29t h Septenber, 1989. It was further submitted that | during
the course of the proceedings before this Court on  18th
Cct ober, 1989 Trishna Investnments made offer in open Court
to sell back or retransfer the 39 lac shares in question
together with accretions to the investnent institutions on
no loss no profit basis. On 27th Cctober, 1989 the
institutions agreed to buy back the said 39 |ac shares with
accretions t her eon. It was expressly subm tted and
clarified by Trishna Investnents and the institutions that
Tri shna I nvestnents was selling back the said shares and the
institutions were buying back the sane w thout in any nanner
adnmtting any of the allegations in the wit petitions, nor
were they admitting the position that the original transfer
of shares by investnent institutions to Bob Fiscal were in
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any manner arbitrary or unlawful. Subsequent |y, it
transpired that on or about 8th Novenber, 1989 institutions
has purchased the said 39 |ac shares on full paynent. As a
sequel to the above, the nmain relief sought by the
petitioners have beconme infructuous and do not survive at
all. The entire challenge of the wit petitions in regard
to the actions of the financial institutions for sale of
shares to Trishna I nvestnents through Bob Fiscal had becone
nerely acadenic and any trial of the issue in relation
thereto would only be an abuse of the process of law and
whol Iy unnecessary and waste of tine of this Hon'ble Court.
Bob Fi scal is not concerned with the challenge of the
petitioners in regard to the order of CCl. It was thus
submtted that the entire petition has beconme infructuous
but it for any reasons this Hon ble Court desires to
continue wth the case inrespect of the challenge to the
consent of the CCl then Bob Fisca
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and its /Chairman_should be dropped from the array of
parties.

The stand taken by the public financial institutions in
this regard is that while deciding to sell those shares they
acted purely on business principles and sold those shares at
a very high market price and thereby earned huge profit.
There was no basis/in the allegation nade by the petitioners
that the investnent /institutions ought to have charged and
recovered substantially higher price (which according to the
petitioners should 'have been at least 2005 of the market
price) for the transfer of such-shares had the shares been
transferred directly to Trishna Investments being a conpany,
representing a group/persons other than those in the
managenent. The investnent institutions had transferred 39
| ac shares to Bob Fiscal as part of a ' basket’ of securities

purely on conmer ci al consi-der ations. I nvest nent
institutions were in no way concerned with any subsequent
dealings of the said shares by Bob Fiscal. The entire
challenge of the wit petitioners to the actions ' of the
financial institutions w2as now nerely academc’ and any
decision in this regard woul d be a waste of judicial tine
and totally wunnecessary. It was also submtted that al

al | egati ons of conspi racy bet ween t he financia
institutions and any others party are denied. 1t is denied

that investnent institutions at any tine were aware of the
fact that 39 |lac shares which were sold to Bob Fiscal were
at any tinme intended or destined for the Anbani~ group as
al | eged.

| agree with the observations made and conclusion
arrived at by ny learned brother B.C. Ray in respect of
transfer of 39 lac shares. | may, further add that so far
as the relief of a wit of nmandanus directing t he
respondents to recover 39 lac shares of L & T and pay back
the anobunts received there for, does not survive in view of
the shares having already bought back by the financia
institutions from Trishna |Investnents. However for future
guidance it my be worth while to note that public
financial institutions while naking a deal ins respect of a
very |l arge nunber of bulk of shares worth several crores of
rupees mnust also nmake sone inquiry as to who was the
purchaser of such shares. Such transactions should be made
with circumspection and care to see that the deal nay not be
to conouflage sone illegal contrivance or in built
conspiracy of a private nonopoly house in order to usurp the
managenent of a public conpany and which in its opinion nay
not be in public interest.

We cannot subscribe to the contention raised by Dr.
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Si nghvi that there was nothing wwong or illegal even if the
action of Reliance Group was to corner or purchase all the
shares of L &t, and even if done
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through internmediaries or surreptitiously cannot becone
illegal. If, that is the law laid down by Calcutta Hgh

Court in Babulal Chaukhani v. Wstern India Theatres,
(supra), we disapprove it.

It is no doubt correct that any person or conmpany is
lawfully entitled to purchase shares of another conpany in
open market, but if the transaction is done surreptitiously
with a mala fide intention by naking use of sone public
financial institutions as a conduit in a clandestine nmanner,
such deal or transactions would be contrary to public policy
and illegal. |If the, matter was so sinple as propounded by
Dr. Singhvi, why Trishna Investnents did not come forward
directly to purchase 39 |ac shares from public financia
institutions and why entered ina deal through the conduit
of Bob Fiscal ina clandestine manner. That apart why
Trishna ‘Investnments readily agreed to sell back these
shares to public financial institutions even at a |oss of
Rs. 10 crores as suggested, after the filing of these

petitions. This itself speaks vol umes agai nst the conduct
of Trishna Investnents who was a subsidiary of Reliance
G oup. There is/ no force in the contention that the

propriety of such deal cannot be -considered wi t hout
inmplading RIL/RPL as parties to these proceedings. It nay
be stated that the entire transactions have been nade by
Bob Fiscal and Trishna Investments who are already parties.
It may ber noted that Bob Fiscal and Trishna Ilnvestments
were nade parties to the wit petition filed in the Bonbay
High Court and serious allegations were nade  against them
but they did not choose to refute any allegations by filing

any counter affidavit in the Hgh Court. 1In any case we
have derived our conclusions on the basis of admtted facts
and not otherwise. It may be worth nentioning that Bob

Fiscal was formed in June. 1988 and soon thereafter entered
into transactions of purchase of 39 |ac shares of 'L & T on
the strength of deposit of Rs.30 crores by the four
satellite conpani es of the Ambani Group and soon thereafter
transferred the shares in favour of Trishna Investnents. It
has now, been stated before us by Dr. Chitale appearing on
behalf of Bob Fiscal that in an Extraordinary General
Meeting held on 24.9.90 a special resolution has been passed
for voluntary winding up of Bob Fiscal. This |leads one to
draw a legitimate inference that Bob Fiscal was brought into
exi stence nmerelyh to act as a conduit and was nmerely an
interloper to affect the transfer of 39 |lac shares of public
financial institutions in favour of Anbani Group and their
satellite firms. it canme into existence like a rainy insect
and lived out its utility after acting as a conduit for the
transfer of 39 lac shares in favour of Trishna Investnents.
I do not consider it necessary to further dilate on this
point and fully agree with ny |earned brother that all the
ci rcunst ances taken together clearly
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spel | some doubt whether the transfer of such a huge nunber
of 39 lac shares by the public financial institutions was

for public interest and was nmade on purely busi ness
princi pl es.

Anot her inmportant question is wth regard to the
consent given by CCl. L & T had filed two applications to
CCl on 26.7.89. One for the Rights Issue of Rs.200 crores
and another for the Public 1ssue of Rs. 720 crores
(subsequently reduced to Rs.620 crores). It nmay be noted
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that wupto this tinme 39 lac shares of L & T had cone to
Trishna I nvestnent and M L. Bhakta. Mikesh Ambani and Ani
Anbani  had been coopted as Directors of L & T and lastly
Dhi rubhai  Anbani had becone the Chairman of L & T on
28. 4. 89. On 23.6.89 Board of Directors of L & T had
resolved to invest a sumof Rs. 76 crores in the purchase of
Equity Shares of RIL. On 21.7.89 RIL and RPL had witten
letters to L & T seeking suppliers credit to the extent of
Rs. 635 crores for turnkey projects which they planned to
entrust to L & T. Qut of the above public issue of Rs.820
crores it was proposed to reserve preferential allotnment of
Rs. 310 crores (50% of the issue after deducting Right
| ssue) for the shareholders of RIL and RPL treating them as
group conpanies of L & T. - On 29.8.89 CCl passed an order
approving the above issue of Convertible Debentures. The
Prospectus was issued on 5.9.89 in which it was stated that
L & T was part of the Reliance Goup. CCl by a further
order dated 15.9:89 anended the earlier consent order dated
29.8.89 to the effect that fund wutilisation shall be
noni t or ed by Industrial Devel opnent Bank of I ndi a
(IDBl).CC in-another letter of the sane date nanmely 15.9.89
also stated that 50%to be raised in calls wwuld be based
upon the nmonitoring by IDBl- for utilisation. This Court on
9.11.89 allowed the 'L & T to open the issue subject to the
condition that allotnent will abide by the decision of this
Court. The issue was then opened and it was over
subscribed and nore than 11 |ac applicants applied for the
allotment of the debentures. On the ground that by virtue
of the conditions in the consent  Order, |1DBlI being the
nmonitoring agency required the L & T to furnish "its funds
requirenent before making calls and since -considerable
details had to be worked out by theL & T, it  becane
necessary to postpone the first call originally due on 30th
April. Accordingly the Board of Directors of L & T resol ved
that the date of paynment of the first call noney payable by
the debenture hol ders on or before 30th April, 1990 woul d be
postponed till such time as may be decided by the Directors.
Meanwhil e the Industrial Credit |Investnent Corporation of
India (ICICl) who are the debenture trustees in respect of
Series |V debentures issued a letter dated 30th April, 1990
to L & T stating that it would not be correct for them .as
debenture trustees to give conver-
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sion of these debentures into equity shares before a
reference was nade to the CCl and wi thout ~obtaining prior
witten consent of the IDBI. 1DBlI then considered the
unaudited statement giving details of the wutilisation of
debenture funds upto 30th March, 1990 and were of the . view
that the applicants ( L & T) should make the first /cal
only after utilising substantially the surplus f unds
available to the extent of Rs.226 <crores in investnents
(after expenditure) upto June 30, 1990 and after satisfying
| DBI about the need for raising further funds by way of
first call. After a prolonged discussion and correspondence
with all the concerned authorities L & T proposed to nmake a
call (first & final) of Rs.85 on or before 31st october
1990 in place of the originally envisaged first call of Rs.
75 and the final call of Rs. 75 aggregating to Rs. 150. L
& T thus proposed to affect the first equity conversion by
end of Novenber, 1990. |DBI approved the above proposal
In view of the fact that the postponenent of the first cal
upon the debenture holders to be nmade on 30th April, 1990
and the postponenent of the first conversion of Part-A of
the debentures into equity shares as originally scheduled to
be on 23rd May, 1990 was occasioned by IDBi requiring L & T
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to first satisfy IDBl as to its requirenent of funds and an
objection raised by ICICl for giving its consent to the
conversion of Part-A of the debentures, L & T subnitted
interimapplications before this Court for directions which
have been nentioned in extenso in the judgnment of my | earned
br ot her.

M. Nariman, |earned Sr. advocate appearing on behalf
of L &t in the changed circunstances submitted that the
i mpugned issue of convertible debentures was passed by a
special resolution in the Extraordinary General Meeting of
the shareholders of L & t dated 21.8.89 and the said specia
resol ution had not been challenged by any of the
petitioners. Only consent order of the CC had been
chal | enged and t hus t he debentures which had been issued on
the authority of a special resolution renmained unchal | enged.
It was further argued that as regards the authority of CCl's
consent order the scope and paraneters of the Court’s power
to scrutinise the consent order have already been laid down
in a recent decision of this Court in N k. Mheshwari v.
Union of India, [1989] 3 SCR43. It was subnitted that the
limts as laid down in N.K Mheshwari’s case (supra) have
not been transgressed so as to call for any interference in
t he consent order. M.~ Nariman thus justified t he
sanctioning of preferential allotnment of shares worth Rs. 300
crores for the shareholders of Reliance Group as well as the
consent order for the entire issue of Rs. 820 «crores. It
may be further noted that initially L & T ~had taken the
stand to reduce the total amount of the issue to Rs. 640
crores instead of
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Rs. 820 crores, but finally took the stand that the issue
nay be proceeded to the full extent of Rs.820 crores in
view of the fact that the IDBl had itself in an affidavit in
reply to their application before this Court had taken the
stand that it was not IDBi’'s viewto curtail the amount of
issue and that it was L & T's own decision. The L & T thus
in its affidavit dated 11th Septenber, 1990 nake it clear
that the issue may be proceeded to the full extend of Rs.820
crores and only a postponenent of the dates of ~the first
call, first wequity conversion and the second call ~may be
permtted.

M. Chi noy, | earned counsel appearing for the
petitioners vehenmently subnmitted that the petitioners had
not cone forward with a grievance regarding the validity  of
issue of debentures only. Hi s contention was that the
petitioners had cone forward raising |arger issues affecting
the entire econony of the country and the _under hand
practice adopted by the financial institutions and the big
private industrialists. It was submtted that there was a
limted financial capacity of the investor public in the
shares and CCl as a controller ought to see that such public
i nvest ment shoul d not go in the hands of a few
industrialists which would be contrary to the Directive
Princi pl es enshrined in Article 39(b) & (c) of the
Constitution of India. It should adhere to the above State
Policy enshrined in the Directive Principles that the
ownership and control of the material resources of the
conmunity are so distributed as best to subserve the conmon
good and that the operation of the econom c system does not
result in concentration of wealth and nmeans of production to
the comon detrinent. It was submitted that the facts on
record clearly establish that the nega i ssue was conceived,
proposed and inplenented with the intent and object of
utilising the reputation and goodwill of L & T to raise
funds to the extent of Rs.636 crores for funding projects of
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Reliance G oup of Industries. The consent so given by CC
was Vvitiated on account of the non application of mind and
its failure to consider the facts of the case in the 1ight
of its application to act in public interest and in
consonance with the principles enmbodied in Article 39 (b) &
(c).

Dr. Singhvi, learned Sr. advocate appearing on behalf
of Trishna Investnents submtted that economi c and corporate
i ssues can never be a subject matter of judicial review, as
already laid down in State of Madhya Pradesh v. Nandla
Jaiswal & Os., [1987] 1 SCR, 54 and Life Insurance
Corporation of India v. Excorts Ltd. & Ors., [1985] Supp 3
SCR, 909 at p. 1017 & 1018. It was submitted that CCl had
gi ven consent after thoroughly applying its mind in any case
t he i mpugned consent order is a single, conposite
i ndi vi si bl e order which cannot . be
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appropriately bisected or bifurcated. Even if for arguments
sake it nay be considered that the consent was not proper
then the whol e consent nmust go and it cannot be selectively
uphel d and selectively quashed. ~As regards suppliers credit
it has been urged that provision of suppliers credit is an
extremely common and wel |- known comercial nodality and
i ndeed, construes and alternative schene and nechani sm of

fi nance. In deed, the concept of suppliers credit is
integrally connected and inextricably intertwined with the
concept of a turnkey project. In sum and - substance the

concept of suppliers credit sinply means that the entire
turnkey project is the property of L & T who executes it and
then hands it over to the purchaser (in this case R L/RPL)
and extends credit for paynent to RIL/RPL with effect from
the date when the project is handed over as a running unit
by L & T. The suppliers/workers contractor(L & T) gives
credit in the sense that the purchaser promises to pay,
inter alia by bills of exchange or other customary | paynent
organised wth the price of the project would be paid in
installnment inclusive of further ‘running interest from the
date of handing over till the date of paynent. It has been
submitted that all official documents and other materials in
the present case specifically stipulate and specify the
preci se particul ar projects for which the noneys were sought
to be raised by L & T. Thus it is wuncontrovertibly clear
that the sole and only purpose for raising of funds and the
sol e and only requirenment of funds by L &Trelated tothe
extension of suppliers credit to RIL, inter~aliain respect
of its cracker project which has al so been shown on pages 10
and 11 of the prospectus. Simlarly, reference  has been
made to other turnkey projects of RIL/RPL in the prospectus.
It has thus been argued that if the consent of CCl was given
taking note of all these circunstances then L & T~ has no
right to change the sane and utilise the funds for ' other
purposes. The issue was only of RS.820 crores for specific
projects of RIL/RPL worth 635 crores and the entire 'issue
woul d be subject to the fulfillnent of the above contracts
made with RIL/RPL. The original consent of the Controller
was given on 29.8.89 and the sane cannot be changed by
subsequent letters of the Controller dated 15.9. 89. Those
letters can only be construed harnmoniously and in conjuction
with the sanction of 29.8.89. They can only be construed as
nom nating 1DBl to monitor the sanction of 29.8.89 which is
based on the proposal and the special resolution of the
conpany. It was argued that the issue was carried out
according to the prospectus filed on 6th Septenber, 1989.
The two letters of 15th Septenber, 1989 cannot be construed
as authorising IDBl or L & Tto redraw the consent or to
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override the special resolution or the prospectus for that
would be conpletely violative of the provisions of the
Conpani es Act. Capital Issues Control Act and the Rules
made t her eunder
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M. Ashok Sen, |earned Sr. advocate appearing on behal f
of K B.J. Tilak opposed the interimapplications submtted
on behalf of L &T. It was contended that L & T had no
right to change the conditions of the consent order as well
as the terms and conditions nentioned in the prospectus.
M. Sen also placed reliance on the principles set out in De
Smith’s Judicial Review of Adm nistrative Action 4th Ed.
page 285 which sets out the principles governing the
exerci se of discretionary powers as under

"The relevant principles formulated by the courts
may be broadly  summarised as fol | ows. The
authority in which a discretion is vested can be
conplelled to exercise that discretion, but not to
exercise it in any particular manner. 1In general
a di scretion nust be exercised only by t he
authority to which it is commtted. That authority
nmust genuinely address itself to the matter before
it: it nmust not act under the dictation of another
body or disable-itself fromexercising a discretion
in each individual case. In the purported exercise
of its discretion it nust not do what it has been
forbidden to do, nor nust it do what it has not
been authorised to do. It must act in good faith,
must have regard to all relevant considerations and
must not be swayed by -irrelevant ~considerations,
nmust not seek to pronote purposes alien to the
letter or to the spirit of the |Ilegislation that
gives it power to act, and rmust not act arbitrarily
or capriciously. Nor where a judgnent rmust be
made that certain facts exi st can a discretion be
validly exercised on thebasis of an erroneous
assunption about those facts. These severa
principl es can conveniently be grouped in'two main
categories: failure to exercise a discretion, and
excess or abuse of discretionary power. The two
cl asses are not, however, —nmutually excl usi ve.
Thus, discretion may be inproperly fettered because
i rrel evant consi derations have been taken into
account; and where an authority hands over -its
di scretion to another body it acts wultra vires.
Nor , as wll be shown, is it possibl e to
differentiate with precision the grounds of
invalidity contained within each category."

When such order is passed without regard to relevant
consideration or irrelevant grounds or for an i nproper
purpose or in bad faith then the order becones void. M.
Sen also cited a passage of House of Lords in Anisminic Ltd.
v. The Foreign Compensation Com
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mssion, [1969] 2 A C. 147 which has been quoted by the
Supreme Court in [(1971) 3 SCR p. 557] at page 570 which
reads as under:

"It has sonetinmes been said that it is only where
a tribunal acts wthout jurisdiction that its
decision is a nullity. But in such cases the
word"jurisdiction' has been used in a very wde
sense and | have come to the conclusion that it is
better not to use the termexcept in the narrow and
original sense of the tribunal being entitled to
enter on the enquiry in question. But there are
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many cases where, although the tribunal had
jurisdiction to enter on the enquiry, it has done
or failed to do sonething in the course of the
enquiry which is of such a nature that its decision
is anullity. It may have given its decision in
bad faith. 1t may have made a decision which it
had no power to make. It may have failed in the
course of the enquiry to conmply with t he
requi renents of natural justice. It may in perfect
good faith have misconstrued the provisions giving
it power to act sothat it failed to deal with the
guestion remtted to it and deci ded sonme question
which was not remtted to it. It nmay have refused
to take into account sonmething which it was
required to take into account. O it nmay have
based its decision on sone matter which, under the
provisions setting it wup, it had not right to take
into account. | do not intend this list to be
exhaustive. But if it decides a question remtted
toit for decision without conmitting any of these
errors it is as nuch entitled to decide that
guestion wongly as it is to decide it rightly."
It was also submitted that the consent order of the
Controller is an ‘integrated and conposite order and it
cannot be vivisected either by the IDBl ‘or by the High
Court. It is a statutory order which has been nade by a
statutory authority in accordance with the Capital | ssues
(Control) Act and Rules, approved by the Controller and the
i ssue was subscribed on the basis of such consent order and
prospectus and on other functionaries can change this order
It was submitted that the prospectus did not -specify any
contract apart fromthe turnkey contract of RIL and also did
not mention anything except the supply credit necessary for
fi nanci ng these turnkey projects which would require Rs. 635

crores out of 820 crores. In other words, the principa
purpose of the issue was the financing of the  turnkey
projects of the value of Rs. 635/crores. It is fallacious

to argue that the issue was for Rs. 1425 crores as i s sought
to be argued on behalf of L & T. The propectus
379

mentions at page 45 of the interimapplication -under the
head ' busi ness plans’ that for the period 1st Cctober, 1989
to 31st March, 1992 funds requirement was estinmated at
Rs. 1425 crores. It was further specifically stated that
the suppliers credit, inter alia included Rs.510 crores to
be extended to RIL in respect of its Naptha Cracker project.
It was further specifically stated that the f unds
requi renment was intended to be met out of the present issue
of the debentures to the extent of Rs.820 crores and the
bal ance would be met frominternal accruals, in other /words
from the internal resources of the conmpany and not
borrowi ng or debenture proceeds.

M. Parasarn, |earned Sr. advocate appearing on ' behalf
of the petitioners in wit petitions Nos. 11112-11113  of
1990 filed in the H gh Court of Madras and subject matter of

Tr ansfer Petitions in this Court argued t hat each
conpul sorily convertible debenture hol der has rights accrued
in his favour pursuant to the allotnment. Each debenture

hol der has his own perception of the rights accrued in his
favour which he may seek to enforce. Such enforcement of

right accrued in his favour will necessarily result in his
taking up a legal position which nmay agree with the stand
taken by one or other of the parties. It has been subnitted

that the consent order passed by CCl is either valid or
i nvalid. There is no third position possible. It was
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further subnmitted that prospectus is an invitation for offer
from the public for the subscription or purchase of any
shares or debentures. The invitation is accepted and the
offer is nmade when an application is nade for allotnment of
debentures. Once the debentures are allotted, the contract is

concl uded. It was further contended that each and every
allottee of the debenture is entitled to specifically
enforce the contract for specific perfornmance. The Court

will enforce specific performance in favour of the allottee
debenture hol der and nmintain consent as a whole and bind
other allottees on grounds of equity as all have acted on
the basis of the consent. It was contended that wth
regard to the shares, specific performance is the rule.
Reliance in support of this contentionis placed on Ja
Narian v. Surajmull, ALR 1949 F.C., 211. It was pointed out
by the Federal Court that —shares of a conpany are linited
i n nunber and are not ordinarily available in the market, it
is quite proper to grant a decree fro specific performance
of a contract for sale of such shares. The IDBI can only
noni t or the wutilisation of funds by L & T as they are
collected in ternms of the clause as specified in the
prospectus to ensure that the funds are actually wutilised
for the specific predeterm ned projects for which they are
raised and this condition cannot be so interpreted to confer
right on 1DBl to decide as to the nmpde and nanner and
col l ection of funds itself.
380
M. S S Ray,  learned Sr. -advocate contended that
consent order dated 29.8.89 was perfectly lawful and valid
and the judgnent of the Bombay Hgh Court inthis regard was
correct. It was not possible for the Court to bisect or
vivisect the consent order or to apply the ’'blue penci
theory’ thereto and also to hold thata part of it is valid
while the rest is invalid. The consent order 'was an
integral part of a single scheme having a single purpose and
had to be considered in total conjunction of a series of
docunents and happenings. M. Ray drew attention of the
Court to the correspondence which took place from26.7.89 to
25.9.89 between the L & T and the CC
M. Ray also brought to the notice of the Court two
events happened thereafter nanely order of this Court dated
9.11.89 by which allotnment of the debentures was allowed
wi thout claimng any equity by the allottee and al |l ot nent of
the debentures to the palaintiff on 23.11.89. M. Ray also
brought to the notice of this Hon'ble Court further _events
rel evant for the purpose of this case. Notice given by LIC
toL &Ton 2.4.90 to call an Extraordi nary CGeneral Meeting
to renove Anbanis fromthe board but no neeting was held.
On 19.4.90 M. Dhirubhai Anbani stepped down as Chairman of
L & T. Various correspondence between L & T and 1DBl / vide
two letters dated 22.6.90 and one dated 28.6.90. [IDBI also
sent a reply on 28.6.90 to both the letters dated 22.6.90
and 28.6.90 sent by L & T. In this reply letter 1DBI stated
as under:
"From a quick review of the status of the new
proposal nentioned in your letter dated 22.6.90 we
feel that the net requirenent of funds to be net
out of debenture funds would be in the region of
Rs. 600 to Rs. 650 crores as indicated by
YoU. . ..o The L & T Board will have to take a
view on the size of the debenture issue in the
light of the requirenent of funds indicated in your
letter and other nodifications suggested in the
series of the debentures. The conmpany wll no
doubt obt ai n necessary approvals from CC
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debenture hol der s/ shar ehol der s, etc. in
consultation with its | egal advisors."

It is clear that IDBI also realised that further
approvals from CCl was necessary and al so of the debenture
hol ders, but this was never done.

A neeting by the Board of Directors of L & T was held
on 26.9.90 in which the nega i ssue was reduced fromRs. 820
crores to Rs. 640 crores. The date of conversion of
debentures were varied and the suppliers credit for Rs. 545
crores in respect of turnkey projects of RIL were cancell ed.
It was pointed out by Sh. Ray that taking note of
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the above documents and the happenings even if a part of the
consent order dated 29.8.89 is found to be bad or unl awful
not hi ng can renmain of the consent order and it has to go in
its entirety.

M. Hegde, learned Additional Solicitor CGener a
appearing on behal f of the Financial Institutions submtted
that it 'was wong that the Ambani holding in L & T has
increased from 12%to 35.3% it is based on a conpletely
erroneous- _hypot hesis that the shareholdings in RIL/RPL are
only of Anmbanis. 35 |ac sharehol ders conprised of 50 per
cent of the investing public of India are in fact the public

at | arge. 200 crores worth of debentures were under the
rights issue and it was mandatory under 'the guidelines for
subscribing any issue. Qut of remaining 620 crores,

approximately 320 <crores debentures were  reserved for
preferential entitlenment to equity sharehol ders of RIL/RPL
The prospectus itself nention that any unsubscribed portion
in the public offered by prospectus would goto the category

of public. The claimof any loss as suggested in the
statenment given by the petitioners is conpletely wong and
basel ess. The allegation that an illegal benefit is nmade by

the Anbanis fromthe 7% transfer of shares does not | survive
as the entire shares with accretions have been handed over
back to the public financial institutions.

M. R K Grg, |learned Sr. advocate appearing on behalf
of respondent Nos. 1 and 5 in Transfer Petitions Nos. 458-
467/ 90 contended that the sole question involvedin all the
cases is whether the Controller of Capital |ssues was acting
illegally or constitutionally in giving consent to L & T for
com ng out with nmega issue of Rs. 820 crores, primarily and
substantially for execution of turnkey cantracts f or
Reliance projects, with a stipulation in the contract that
the cost of construction. would be Rs. ~510 -crores and
suppliers credit will be extended on mutually agreed terns
and conditions. The CCl after application of mnd insisted
on an undertaking to be given by Reliance that on extension
of supliers credit they would be precluded to raise 'this
amount fromthe market. It was further submitted that L & T
t hensel ves had applied for sanction in order to compete for
these lucrative contractrs with foreign business rivals who
were extending suppliers credit as a matter of routine and
I ndi an conpani es were | oosing business to them because  of
their superior financial strength though w thout superior
special skills or experience. According to M. Garg
construction of Hajira project sponsored by RIL would have
gone to foreign business rivals who were required to be paid
in foreign exchange with considerable detrinment to nationa
econonmy and as such RIL did a good turn to the nationa
econony by giving contract of
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turnkey projects to L & T. It was further subnmitted that
after the allotnment of debentures a concluded contract
between the debenture holders and L & T has cone into
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exi stence and the rights and liabilities as contained in the
prospectus cannot be varied by this Hon'ble Court. The CCl
has no power to defeat, destroy or vary the contracts made
bet ween the investor and the company concer ned.

On the other hand, M. Harish Salve, |earned counse
appearing on behalf of petitioners in transferred case No.
61/89 submtted that the order granting pernmission by the
CCl is alleged to be illegal as the CC overlooked the
implications of the MRTP Act vis a vis the suppliers credit.
The domi nant and real object underlying the issue was to
make available funds for application to the Reliance G oup
projects and also to provide a tool by which Anbanis and
Reliance G oup shareholders could increase their contro
over L & T and dilute the control of the financia
institutions. The issue was brought about directly as a
result of the illegal takeover of L & T by the Anbanis.
Thus the entire “issue’is tainted by fraud and void ab
initio.

It has been further submitted that in reality and
substance, “the entire issue-is tainted since the issue was
an attempt of the Ambani s~ who had by neans fair and fou
garnered the control of L & T'to raise nobneys using the fair
nane of L & T for their own purposes. The noney raised
admttedly was not even required except. for projects of
Rel i ance Group.

M. B.RL. lyengar, learned Sr. advocate appearing on
behal f of petitioners S R Nayak and  Os.. in the wit
petition filed in the Karnataka H-gh Court and transferred
to this Court, supported the contentions of the petitioners
inthe wit petitions filed inthe Bonbay High Court. M.
lyengar further submtted that the capital available for
investnment at any given tine has to be sized and all ocated
according to national priorities by laying down an
i nvestment policy which should informand govern the action
of the different departnents of the Govt. including the
Controller of Capital Issues, who is a functionary in the
Finance Mnistry. At the giventinme that is in 1988-89 the
capital market had according to avail abl e econonmic” reports,
about Rs.5000 crores public investnment funds, limted 'as it
was by poor savings and high inflation. There were so
called mega issues four or five in nunber who had the
resources to exploit the media including the electronic

medi a. None of these nmega issues had anything li ke
suppliers credit from their associates, conpanies or
ot herw se. The reliance Petro Chemicals had al'r eady
appropriated Rs.560 crores thus
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nearly 3000 crores of rupees had been appropriated by |arge
i ssues when the inpugned issue was presented. After /that

the capital available for wage goods industries, / other
| abour intensive industries critical industries, sought to
be set up by hundreds of professionals who had neither
political influence nor the neans to exploit the nedia would
have been left wth a very nmeagre anount available for
al | ocati on. Thus Articles 38 and 39(b) & (c¢) of ~the
Constitution were not kept in mnd by the authorities in
maki ng capital allocation. They addressed thenselves to the
so called requirenent of L & T in isolation and admittedly
did not have material priorities on the investnent policy in
m nd.

It was further contended that the Reliance Goup of
I ndustries had in about one year established access to about
1500 crores of rupees, including suppliers credit of Rs.635
crores and had thereby becone India’ s |argest conglonerate,
with three different kinds of industries and that by its
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very nature a conglonerate unlike a |inear nonopoly defies
control and regulation was a glaring factor quite apart from
the technicalities of the Mnopolies Act. Sec 22 (3) (b) and
(d) of the Mnopolies Act required i ndept h policy
exam nation at the highest policy levels and consultation
wi th the Monopolies Comm ssion and the Planning Comm ssion.
The record does not disclose any such consideration or
consul tation, on the other hand the so called consideration
can be seen to be casual, perfunctory and biased. Even in
the case of transfer of shares of an ordinary conpany, the
directors have discretion to refuse the transfer if they
feel that the person is undesirable or his shareholding is
not in the best interests of the conpany and repeatedly the

Courts have uphel d such bonafide refusal to transfer. Such
being the case, it was ~notorious in the present cases that
the Anmbani s’ high anbitions were out to takeover L & T. It
was thus contended that the ~nomnees of the financia
institutions were at the very outset put on inquiry, when

wi thout any shareholding the first two Anbanis sat on the
Board of ‘Directors and, thereafter Dhirubhai Ambani usurped
the Chairmman’s seat. The CCl failed to performits duties
in a proper manner and such action of granting consent in
the prevailing circunstances was not done in good faith.
The sale of shares by the financial institutions itself was
a grave breach of 'trust. For Reliance Group of industries
it was not possible to further increase their capital base
by rel easing any mega i ssues and they have tried to succeed
in doing indirectly what they coul d not have done directly.
The first step in the execution of this nefarious plan was
to transfer of 39 lac shares fromthe financial institutions
to Bob Fiscal. The second step was the transfer of these
shares by Bob Fiscal to Trishna Invest-
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ments a subsidiary of Anmbanis. The third step was the
i nduction of Ambanis into the board of management of L&T and
fourth step was of convening an Extraordinary  Genera
Meeting of the shareholders and to get a resolution passed
in such neeting for execution of certain projects of RIL and
RPL cornering nore than 3/4th amount out of the entire nega
issue of Rs.820 crores. This could not have been done
wi thout the active connivance and support of CCl -and other
financial institutions. The question raised in this case is
not one of legality but of propriety and resonabl eness and
bonafi de of the action of the financial institutions in the
course of execution of this plan which has virtually
resulted in not nmerely transfer of professionalised  managed
conpany with a reputation built over the years into the
hands of a private group but also the said conpany being
used by the said private group to raise enornous capital in
the capital market for the execution of its projects. It was
further submitted by M.lyengar that the whole consent is
liable to be quashed and the sane cannot be bifurcated.

The petitioners and the group of |awers supporting
them have argued that the consent given by CCl is bad and
should be struck down on the ground that it was given in
undue haste, w thout proper application of mnd, in
violation of the provisions of the MRTP Act and nollified in
order to benefit Reliance Group. In the alternative it has
been contended that no preferential reservation could have
been nade of Rs.310 crores of Convertible Debentures for the
sharehol ders of Reliance Goup of Conpanies. In this regard
it has been contended that in case this Hon' ble Court does
not hold the entire consent as invalid, then the part giving
preferential reservation of Rs.310 crores of Convertible
Debentures for the sharehol ders of the Reliance group of
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conpani es may be declared invalid but the remaining part of
the issue of Rs.510 crores be declared valid, as the consent
can be legally bifurcated in valid and invalid portions.

The other group of |awers have contended that the
consent given by CCl did not suffer fromany infirmty and
in any case it cannot be bisected or bifurcated in valid and
invalid portions. The consent order was an integral part of
a single scheme and shall be valid or invalid as a whol e and
it does not lie within the judicial review of the Courts to
decl are one part of the consent order as valid and the other
part as invalid.

As already nentioned above this is a mega issue
amounting to Rs.820 crores, out of which Rs.200 crores is
the Right Issue for the sharehol ders and enployees of L & T
itself. Issue of Rs.310 crores
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bei ng reserved as preferential issue for the sharehol ders of
Rel i ance group of conpani es being an associate/group of L &
T itself, The bal ance i ssue of Rs.510 crores is neant for
the general public. So far as the Rights Issue of Rs.200
crores is-concerned, the sane is perfectly valid and nobody
has cone forward to challenge the sane. As regards the
preferential i ssue of Rs.310 crores in f avour of
shar ehol ders of the Reliance group " of conpani es is
concerned, L & T and Reliance group of conpanies were
i nterconnected within the neaning of Sec.2(g) of the MTP
Act and it is perm ssible according to llaw. The size of the
issue was so large that it was considered necessary to
reserve a substantial portion  of it in favour of the
sharehol ders of Reliance group of conpanies, in. order to
ensure the successful absorption of the entire issue. It may
al so be noted that the sharehol ders of the Reliance group of
conpani es are nunbering about 35 | acs and they represent the
i nvestor base of the entire sharehol ding conmunity 'of the
country. My learned brother B.C Ray has dealt wth this
matter in detail and has found that preferential issue per
se is not a novel idea. CCl has been permtting reservations
for wvarious categories out of public issue based on the
Request nmade by conpani es after passing a special resol ution
in the general body neeting and there is no restriction on
the shareholders of a conpany to offer shares - of their
conpany to anybody after passing a special resolution as
required under Sec.81 (1-A) (a) of the Conpanies Act. | am
fully in agreement with the above view taken by my | earned
brother B.C Ray, J. After the aforesaid view taken by us,
the question of bifurcating or vivisecting the consent order
given by CCl does not survive. The legal controversy thus
raised that the consent given by CCl under the Capita
| ssues (Control) Act can be held valid or invalid as a whol e
but not sonme part of it as valid and the rest invalid does
not require to be decided in this case and the same-is |eft
open.

The next question which calls for consideration is
whet her the consent order for the nega issue of Rs.820
crores as a whole given by the CCl can be declared illega
or not on the grounds raised by the petitioners. This Court
in N K Maheshwari’s case (supra) while considering the
duties of the CCl under the Control of Capital Issue Act
whi |l e gi ving consent has observed under

"The apart, whatever may have been the position at
the time the Act was passed, the present duties of
the CCl have to be construed in the context of the
current situation in the country, particularly,
when there is no clear cut delineation of their
scope in the enactnment. This line of thought is
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al so
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rei nforced by the expandi ng scope of the guidelines
issued wunder the Act fromtinme to time and the
increasing range of financial instrunments that
enter the nmarket. Looking to all this, we think
that the CCl has also a role to play in ensuring
t hat public interest does not suffer as a
consequence of the consent granted by him But as
we have explained later, the responsibilities of
the CCO in this direction should not be wi dened
beyond the range of expeditious inplenmentation of
the schenme of the Act and should, at least for the
present, be restricted and limted to ensuring that
the issue to which he is granting consent is not
patently and to his know edge, so mani festly
i mpracticable or financially risky as to amount to
a fraud on- the public. To go beyond this and
require that the CCl should probe in-depth into the
technical feasibilities and financial soundness of
the proposed projects of the sufficiency or
otherwi se of the security offered and such other
details may be to burden himwith duties for the
di scharge of which he is as yet ill-equipped.”

In the above paragraph this Court has clearly laid down
that the CCl has also a role to play in-ensuring that public
interest does not suffer as a consequence of the consent
granted by him The CClI connot be permitted to take an alib
and a policy of hands off on the ground that this Court had
said in the above case that it may be "to burden. him wth
duties for the discharge of which he is as yet illequipped".
It was never the intention in the above case to lay down
that the CCl was not even required to see whether any public
interest suffers or not as a consequence of the | consent
granted by him It is the bounden duty of the CCl before
giving an order of consent for the issuance of any nega
issue to keep in mnd and to (carry out the Directive
Principles of State Policy as enshrined in Article 39(b) &
(c) of the Constitution which provide as under

39(h):

"That the ownership and control of the materia

resources of the community are so distributed as

best to subserve the commbn good:

39(c):

That the operation of the econonic system does not

result in the concentration of wealth and neans of

production to the comon detrinment."
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It is no doubt correct that the CCl is not required to probe
in-depth into the technical feasibilities and financia
soundness of the proposed projects or the sufficiency or
otherwi se of the security offered, but at the sane tine it
has to see that the capital available for investnment at any
given tinme has to be sized and all ocated according to the
national priorities, and in the changed socio-economc
conditions of the country to secure a bal anced i nvestnent of
the country’s resources in industry, agriculture and socia
servi ces.

It has been agrued by M.lyengar that in 1988-89 the
capital market, according to avail able econom c reports, had
about Rs.5000 crores public investnent funds, limted as it
was by poor savings and high inflation. There were so called
nega issues 4 or 5 in nunber who had the resources to
exploit the media including the electronic nmedia. None of
these nmega issues had anything |ike suppliers credit from
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their associates, conpanies or otherw se. The Reliance Petro
Chemical s had al ready appropriated Rs.560 crores and nearly
3000 crores of rupees had been appropriated by |arge issues
when the inpugned issue was presented. After that the
capital avail able for wage goods industries, other |abour
intensive industries critical industries sought to be set up
by hundreds of professionals who had neither politica
i nfl uence nor the neans to exploit the nedia would have been
left with a very nmeagre amount available for allocation. It
has been further contended that the Reliance Goup of
conpani es had in about one year established access to about
1500 crores of rupees, including suppliers credit of Rs.635
crores and had thereby becone India s |argest conglonerate
with three different kinds of industries and that by its
very nature a conglonerate unlike a |inear nonopoly defies
control and regul ation was a glaring factor quite apart from
the technicalities of the Mnopolies Act, which ought to
have been considered by the CCl

In N.K Maheshwari’'s case chall enge was made to an order
of consent of the CCl granted for the issue of shares (Rs.50
crores) and debentures (Rs.516 crores) by the RPL. It was
poi nted out that though the issue proposed was of shares of
Rs.50 crores and Debentures of Rs.516 crores, the conpany
was allowed to retain over subscription to the tune of 15%
amounting to Rs.77.40 crores. RIL was the pronoter of RPL
Though nmega issues had al ready been issued byRIL/RPL and a
substanti al anmount of about Rs. 1060 crores had al ready been
nopped up fromthe public for the projects of Reliance group
of compani es and they were not entitled to raise any further
public issue in this regard, a devise of suppliers credit
and turnkey projects to the
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extent of Rs.635 crores was made for funding the projects of
Rel i ance Group of industries by L & T. It was proposed from
the side of L&T at the tine when Dhi rubhai Anbani was the
Chairman and his two sons and M L.Bhakta their Solicitor
were on the Board of Directors of 'L & T. Thus the intention
was to syphon an ampbunt of Rs.635 crores out of the issue of
Rs.820 <crores in wutilising and funding for the turnkey
projects of the Reliance group. These facts were known to
the CCl and were certainly relevant at the tine of" granting
consent of the inmpugned issue of Rs.820 crores. Though this
point has lost its force nowin the changed circunstances
but certainly it was worth noticing by the CCl at the tine
of granting consent. This Court on 9.11.89 had allowed the
all otment of the debentures and thereafter approximately 11
| ac debenture hol ders have bought the debentures. It would
not be in the interest of general investor public to cance
the entire nega issue. Many transactions nust have already
taken place on the floor of the stock exchange regarding the
sal e and purchase of the debentures during this intervening
period. Under the order of this Court dated 9.11.89, no
restrictions were placed on L & T in the matter of
utilisation and allotnent, the L & T has so far received
Rs. 396 crores out of which approxi mtely Rs.300 crores have
been wutilised towards issue expenses, capital expenditure,
repaynent of l|oans and working capital in terns of the
obj ects of the issue. The bal ance available with the conpany
is approximately Rs.96 <crores only. There is already a
safeguard provided in the order of the CCl dated 15.9.89
that the fund utilisation shall be with the approval of the
IDBI. In any case, the consent order given by CCl cannot be
held invalid on any of the grounds of challenge raised by
the petitioners. In these proceedings this Court is neither
call ed upon nor is entitled to decide as to how and in what
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manner the anount nopped up fromthe public by this nega
issue could be utilised or spent. Thus, | agree wth ny

| earned brother B.C. Ray, J. that the consent given by CCl is
val i d.

Al'l the above cases including the interim applications
stand disposed of by the above order. The judgnment of the
Bonbay High Court dated 29.9.89 also stands nodified in
accordance with the findings and observations recorded by us
as nmentioned above. The Contenpt applications are dism ssed.
The parties are left to bear their own costs.

G N Appl i cations disni ssed.
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