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Since the only question involved in this Appeal is whether
| earned Single Judge was right in reducing the respective sentence as
i nposed on each of 'the respondents, detailed reference to the factua
aspects i s unnecessary.

The respondents faced trial for alleged conmi ssion of offences
puni shabl e under Sections 450, 376(1)/109(1) of the Indian Penal Code,
1860 (in short the 'I'PC) The respondent- accused Minna was sentenced
to undergo rigorous inprisonment for a period of seven years with a
fine of Rs.2,000/- with default stipulation for the offence relatable
to Section 376(1). He was al so sentenced to undergo inprisonnent of
five years for the of fence puni shabl e under Section 450 |PC
Respondent - accused Ghanshyam was simlarly sentenced. Both the
substantive sentences were directedto run concurrently. The
conviction was recorded by | earned Session Judge Chhatarpur, who
i nposed the aforesai d sentences. The respondents-accused preferred an
appeal (Crl. Appeal No. 829/2000) in the H gh Court of Madhya Pradesh.
By the inpugned judgnent, the Hi gh Court directed the sentence to be
reduced to the period al ready undergone. It noted that the |earned
counsel for the accused persons who were the appellants before the H gh
Court did not challenge the finding of conviction but only prayed for
reduction in sentence. The H gh Court noticed that respondent-accused
Munna had under gone sentence of inprisonnment for a period of about
three years and six nonths, while respondent\026accused Ghanshyam had
under gone sentence of inprisonment for a period of about two nonths.
The only ground recorded for reducing the sentence was that the accused
persons cone fromrural areas. That appeared to be a just and proper
ground to the learned Single Judge to reduce the sentence to the period
al ready under gone.

In support of the appeal |earned counsel for the appellant-State
submtted that the reduction of sentence as done by | earned Single
Judge was contrary to the law as |l aid down by this Court in severa
cases. Wile dealing with the of fence of rape which was established,
the direction for reduction of sentence should not have been given on
the specious reasoning that the respondents-accused bel onged to the
rural areas.

Learned counsel appearing for the respondents subnmitted that the
al | eged occurrence took place nearly six years back and after
consi dering the rel evant aspects the |l earned Single Judge had directed
reduction in sentence restricting it to the period al ready undergone.
This Court should not interfere in the matter particul arly under
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Article 136 of the Constitution of India, 1950 (in short the
"Constitution’).

The cruci al question which needs to be decided is the proper

sentence and nerely because of |apse of time or that the accused

bel onged to rural areas, the accused is to be waived from undergoi ng
it. It is to be noted that the sentences prescribed for offences
relatable to Section 376 are inprisonment for life or up to a period of
10 years.

The of fence of rape occurs in Chapter XVI of IPC. It is an

of fence affecting the human body. In that Chapter, there is a separate
headi ng for ' Sexual offence’, which enconpasses Sections 375, 376, 376-
A, 376-B, 376-C, and 376-D. 'Rape’ is defined in Section 375. Sections
375 and 376 have been substantially changed by Criminal Law (Arendrent)
Act, 1983, and several new sections were introduced by the new Act,

i.e. 376-A 376-B, 376-C and 376-D. The fact that sweeping changes
were introduced reflects the legislative intent to curb with iron hand,
the of fence of rape which affects the dignity of a wonan. The of fence
of rape inits sinplest termis '"the ravishnent of a wonman, w thout her
consent, by force, fear or fraud”, or as 'the carnal know edge of a
worman by force against her will’. 'Rape’ or 'Raptus’ is when a nan hath
carnal know edge of a woman by force and agai nst her will (Co. Litt.
123-b); or as expressed nore fully,’ rape is the carnal know edge of
any woran, above the age of particular years, against her will; or of a
worman child, under that age, with or against her will' (Hale PC 628).
The essential words in an indictnent for rape are rapuit and carnaliter
cognovit; but carnaliter cognovit, nor any other circum ocution without
the word rapuit, are not sufficient in a |egal sense to express rape; 1
Hon. 6, la, 9 Edw. 4, 26 a (Hale PC 628). In the crinme of rape, 'carna
know edge’ neans the penetration to any the slightest degree of the
organ all eged to have been carnally known by the nale organ of
generation (Stephen’s "Crimnal Law' 9th Ed. p.262). In 'Encycl opoedia
of Crime and Justice’ (Volume 4, page 1356) it is stated "...... even
slight penetration is sufficient-and enission is unnecessary". In

Hal sbury’s Statutes of England and Wales (Fourth Edition) Volune 12, it
is stated that even the slightest (degree of penetration is sufficient
to prove sexual intercourse. It is violation with viol ence of the
private person of a woman-an-outrage by all neans. By the very nature
of the offence it is an obnoxi ous act of the highest order

The physical scar may heal up, but the nmental scar will always
remai n. When a worman is ravished, what is inflicted is not nerely
physical injury but the deep sense of sone deathless shane.

The | aw regul ates social interests, arbitrates conflicting clains

and demands. Security of persons and property of the people is an
essential function of the State. It could be achieved through
instrunmentality of crimnal |aw. Undoubtedly, there is 'a cross cultura
conflict where living | aw nust find answer to the new chal |l enges and
the courts are required to moul d the sentencing systemto neet the
chal | enges. The contagi on of | awl essness woul d underm ne soci al order
and lay it in ruins. Protection of society and stanpi ng out-crimna
proclivity nmust be the object of |aw which nmust be achi eved by inposing
appropriate sentence. Therefore, |law as a corner-stone of the edifice
of "order" should nmeet the challenges confronting the society. Friedman
in his "Law in Changi ng Soci ety" stated that, "State of crimnal |aw
continues to be \026 as it should be \026 a decisive reflection of socia
consci ousness of society". Therefore, in operating the sentencing
system | aw shoul d adopt the corrective machinery or the deterrence
based on factual matrix. By deft nodul ation sentencing process be
stern where it should be, and tenpered with nmercy where it warrants to
be. The facts and given circunstances in each case, the nature of the
crime, the manner in which it was planned and committed, the notive for
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comm ssion of the crinme, the conduct of the accused, the nature of
weapons used and all other attending circunstances are relevant facts
which woul d enter into the area of consideration. For instance a
nmurder commtted due to deep-seated nutual and personal rivalry may not
call for penalty of death. But an organised crime or nass nurders of

i nnocent people would call for inposition of death sentence as
deterrence. |In Mahesh v. State of MP. (1987) 2 SCR 710), this Court
whil e refusing to reduce the death sentence observed thus:

“I't will be a nmockery of justice to pernit the
accused to escape the extreme penalty of |aw when
faced with such evidence and such cruel acts. To
give the |l esser punishnent for the accused woul d be
to render the justicing systemof the country
suspect. The comon man will lose faith in courts.
In such cases, he understands and appreciates the

| anguage of deterrence nore than the reformative

j argon.”

Ther ef or e, _undue synpat hy to i npose i-nadequate sentence woul d do

nore harmto the justice systemto undermnine the public confidence in
the efficacy of |aw and society could not |ong endure under such
serious threats. It is, therefore, the duty of every court to award
proper sentence having regard to the nature of the offence and the
manner in which it was executed or committed etc. This position was
illumnatingly stated by this Court in Sevaka Perumal etc. v. State of
Tam | Naidu (AR 1991 SC 1463).

The crim nal |aw adheres in general to the principle of

proportionality in prescribing liability according to the culpability
of each kind of crimnal conduct. It ordinarily allow sone significant
di scretion to the Judge in arriving at a sentence in each case,
presunably to permit sentences that reflect nore subtle considerations
of culpability that are raised by the special facts of each case
Judges in essence affirmthat puni shment ought always to fit the crine;
yet in practice sentences are determ ned |largely by other

consi derations. Sonmetimes it is the correctional needs of the
perpetrator that are offered to justify a sentence. Sonetines the
desirability of keeping himout of circulation, and sonetimes even the
tragic results of his crine. Inevitably these considerations cause a
departure fromjust desert as the basis of punishment and create cases
of apparent injustice that are serious and w despread.

Proportion between crinme and punishnent i's a goal respected in
principle, and in spite of errant notions, it remains a strong
influence in the determi nation of sentences. The practice of puni shing
all serious crines with equal severity is now unknown in civilized
soci eties, but such a radical departure fromthe principle of
proportionality has disappeared fromthe law only in recent tines. Even
now for a single grave infraction drastic sentences-are inposed.
Anything | ess than a penalty of greatest severity for any serious crinme
is thought then to be a nmeasure of toleration that is unwarranted and
unwi se. But in fact, quite apart fromthose considerations that make
puni shnment unjustifiable when it is out of proportion to the crineg,
uni formy di sproportionate puni shnment has sone very undesirable
practical consequences.

After giving due consideration to the facts and circunstances of

each case, for deciding just and appropriate sentence to be awarded for
an offence, the aggravating and mtigating factors and circunstances in
which a crine has been conmitted are to be delicately bal anced on the
basis of really relevant circunstances in a di spassionate nmanner by the
Court. Such act of balancing is indeed a difficult task. It has been
very aptly indicated in Dennis Councle MCGDaut ha v. State of
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Callifornia: 402 US 183: 28 L.D. 2d 711 that no formula of a fool proof
nature i s possible that woul d provide a reasonable criterion in

determ ning a just and appropriate punishnent in the infinite variety
of circumstances that may affect the gravity of the crime. 1In the
absence of any fool proof fornula which may provide any basis for
reasonable criteria to correctly assess various circunstances gernane
to the consideration of gravity of crinme, the discretionary judgnent in
the facts of each case, is the only way in which such judgnent nay be
equi tably distingui shed.

I n Jashubha Bharatsinh Gohil v. State of CGujarat (1994 (4) SCC

353), it has been held by this Court that in the matter of death
sentence, the Courts are required to answer new chal |l enges and noul d
the sentencing systemto neet these chall enges. The object should be
to protect the society and to deter the crimnal in achieving the
avowed object to | aw by inposing appropriate sentence. It is expected
that the Courts woul d operate the sentencing system so as to inmpose
such sentence which reflects the conscience of the society and the
sentenci ng process has to be stern where it should be. Even though the
principles were indicated inthe background of death sentence and life
sentence, the logic applies to all cases where appropriate sentence is
the issue.

I mposition of sentence wi'thout considering its effect on the

social order in many cases may be in reality a futile exercise. The
soci al inmpact of the crine, e.g. where it relates to offences against
worren, dacoity, kidnapping, msappropriation-of public nbney, treason
and ot her offences involving noral turpitude or noral delinquency which
have great inpact on social order, and public interest, cannot be |ost
sight of and per se require exenplary treatnment. Any liberal attitude
by i nposing neager sentences or taking too synmpathetic view nerely on
account of lapse of tine in respect of such offences will be result-
Wi se counter productive in the long run and agai nst societal interest
whi ch needs to be cared for and strengthened by string of deterrence
inbuilt in the sentencing system

I n Dhananjoy Chatterjee v. State of WB. (1994 (2) SCC 220), this
Court has observed that shockingly |arge nunber of ‘crinmnals go
unpuni shed thereby increasingly, encouraging the crinmnals and in the
ultimate making justice suffer by weakening the systems creditability.
The inposition of appropriate punishment is the manner in which the
Court responds to the society’'s cry for justice against the crimnal.
Justice demands that Courts should i npose puni shnent befitting the
crime so that the Courts reflect public abhorrence of the crine. The
Court must not only keep in viewthe rights-of the crimnal but also
the rights of the victimof the crime and the society at |arge while
consi dering the inposition of appropriate punishment.

Simlar view has al so been expressed in Ravji v. State of

Raj ast han, (1996 (2) SCC 175). It has been held in the said case that
it is the nature and gravity of the crine but not the crimnal, which
are gernmane for consideration of appropriate punishnent in a crimna
trial. The Court will be failing inits duty if appropriate punishment
is not awarded for a crime which has been conmtted not only against
the individual victimbut also against the society to which the
crimnal and victimbelong. The punishnment to be awarded for a crine
must not be irrelevant but it should conformto and be consistent with
the atrocity and brutality with which the crine has been perpetrated,
the enormty of the crime warranting public abhorrence and it should
"respond to the society’s cry for justice against the crimnal". If for
extrenmely heinous crine of nurder perpetrated in a very brutal manner
wi t hout any provocation, nost deterrent punishnment is not given, the
case of deterrent punishnment will |ose its rel evance.

These aspects have been el aborated in State of MP. v. Ghanshyam
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Si ngh (2003(8) SCC 13).

In both sub-sections (1) and (2) of Section 376 m ni mum sent ences
are prescribed.

Both in cases of sub-sections (1) and (2) the Court has the

di scretion to i npose a sentence of inprisonnent |ess than the
prescri bed mninum for 'adequate and special reasons’. |If the Court
does not nention such reasons in the judgnent there is no scope for
awar di ng a sentence | esser than the prescribed m ni mum

In order to exercise the discretion of reducing the sentence the
statutory requirenment is that the Court has to record "adequate and
speci al reasons” in the judgnment and not fanciful reasons which woul d
permt the Court to inpose a sentence |ess than the prescribed m ni mum
The reason has not only to be adequate but also special. Wat is
adequat e and special woul'd depend upon several factors and no strait-
jacket fornmula can be indicated. What is applicable to trial Courts
regardi ng recordi ng reasons for a departure from m ni rum sentence is
equal | y applicable to the H gh Court. The only reason indicated by the
Hi gh Court is that the accused belonged to rural areas. The sane can
by no stretch of inagination be considered either adequate or special
The requirenent in law is cumul ative.

Consi dering the |l egal position as indicated above the Hi gh

Court’s order is clearly unsustainable and i's accordingly set aside.
The respondents are directed to surrender to custody forthwith to serve
the remai nder of sentence. The appeal is allowed to the extent

i ndi cat ed.




