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ACT:
M nes and M neral s (Regulation and Devel opnent) Act,
1957 Section 9(3)(b)-Levy and Collection of royalty on
I i mestone-Notification enhancing the |evy-Validity of.
Constitution | of I ndia, 1950-Art. 226- Hi gh Court
exercising high prerogative power-to nould relief in a just
and fair manner as required by the demands of the situation.

HEADNOTE

The Central Covernment issued a Notification  dated
January 29, 1970 under the Mnes and Mnerals (Regulation
and Devel opnent) Act, 1957 authorising the levy and
collection of royalty on |linmestone at Rs.1.25 per tonne. The
Respondents filed a wit petition in the Hgh  Court
chal | engi ng the Notification.

The Hi gh Court struck down the inpugned notification on
the ground that the Central Covt. had enhanced the rate of
royalty by virtue of the said notification in disregard of
the statutory enbargo enbodied in clause (b) of the proviso
to section 9(3) of the Act which prohibits enhancenent nore
than once during any period of four years.

The State of Rajasthan which was recovering royalty at
the enhanced rates has filed these two appeal s by specia
| eave.

Al'lowi ng the appeals partly, this Court,

N

HELD: 1.1 The only vice in the inpugned Notification is
that the enhancenment was authorised nearly four nonths too
soon in advance i.e. On January 29, 1970. The enhancenent
could have been made with inmpunity w thout violating proviso
(b) to sub-section(3) of section 9 about four nonths |ater.
The enhancenent was therefore unenforceable only during this
period of four months. The enhancenment could have been
lawful |y made wi thout any inpedi ment on June 1, 1970. During
this interregnum the Notification would have renained
dormant. Under the circunstances the just and fair course to
adopt is to issue a Wit restraining the State of Rajasthan
fromenforcing the enhance-

462
ment for the interregnum of about four nonths expiring on
31st May, 1970 instead of striking down the Notification in
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absolute terns for all tinmes as has been done by the High
Court. [469B-E]

1.2 The enhancenent was nerely premature and not void
in the sense that the enhancenent coul d have been lawfully
enforced with effect from June 1, 1970 and coul d not have
been nade enforceable on the date of the issuance of the
Notification on 29th January, 1970. Such a Notification in
the eye of law, nust be treated as dormant for the
i nterregnum of about four nonths till it becomes enforceable
on June 1, 1970 upon the comrencenent of the next four-year
bl ock. The enhancement was authorised by the Legislature.
However, there was an enbargo making it enforceable only
once during the course of the four-year block. It would be
taking a super-technical view to hold that a fresh
Notification could have beenissued on June 1, 1970 and t hat
Notification issued on 29th January, 1970 shoul d be quashed.
[467G H, 468A- B]

D.K Trivedi & Sons and ors. v. State of Gujarat & Os.
etc., [1986] Suppl. SCC 20, relied on

Mahendra Lal~ Jaini v. The State of Utar Pradesh &
Os., [1963] Suppl. 1 SCR 912 and Bhikaji Narain Dhakaras v.
The State of Madhya Pr adesh, [ 1955] 2 SCR 589,
di sti ngui shed.

2. The Hgh Court was exercising high prerogative
jurisdiction under, Article 226 and could have noul ded the
relief in a just and fair manner as required by the denands
of the situation. The High Court coul d well have proceeded
on the prenmise that the enhancenent made pursuant to the
Notification dated ‘January 29, 1970 was unenforceable for
the four nmonths preceding June-1, 1970 on which date the
enhancenent could have been lawfully enforced  pursuant to
the Notification. [467F G

3. The order of the H gh Court quashing the inpugned
Notification dated January 29, 1970 is set aside. |n place
thereof the State of Rajasthan is restrained from enfaorcing
the inpugned Notification till 31st My, 1970 wth the
clarification that the enhancenent as per the said
Notification authorising collection of |evy at Rs.1.25 per
tonne would be enforceable with effect fromJune 1, 1970
onwards. [469G H

[ This Court observed that such anmpunt as renmmains to be

recovered in the light of the present Judgment will have to
be paid

463

by the Respondents on or before Septenber 30, 1989, failing
which the appellant will be entitled to recover -the same

fromthe Respondents.] [469G H

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: CGivil Appeal No. 1743 &
1744 of 1973.

Fromthe Judgment and order dated 9.5 1972 of the
Raj asthan H gh Court in D.B. Civil Special Appeal No 110 of
1972.

Badri Das Sharma for the Appellant.

G L. Sanghi and A K Sanghi for the Respondents in C A
No. 1743/1973.

K. K. Jain, Bishanbar Lal, P. Dayal and A . D. Sangar for
the Respondents in C. A No 1744/ 1973.

The Judgrment of the Court was delivered by

THAKKAR, J: The High Court having struck down the
Notification dated January 29, 1970 issued by the Centra
CGovernment authorising the levy and collection of royalty on
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limestone at Rs.1.25 per tonne, the State of Rajasthan which
was recovering royalty at the aforesaid rate under the M nes
and Mnerals (Regulation and Devel opnent) Act, 1957 (Act)
has approached this Court by way of these two allied appeals
by special |eave. The impugned Notification has been struck
down by the High Court on the ground that the Centra
Government had enhanced the rate of royalty by virtue of the
said Notification in disregard of the statutory enbargo
enbodied in clause (b) of the proviso to Section 9(3)’ of
the Act which prohibits enhancenent "nore than once during
any period of four years".

1. "S.9-Royalties in respect to mning |eases.

(3) The Central Government may. by notification in the
official Gazette anend the Second Schedul e so as
to enhance or reduce the rate at which royalty
shall be payable in respect of any nmineral wth
effect from such date as nmay he specified in the
Notification:

Provi ded that the Central Governnent shall note:
(a) xxx
(b) —Enhance the rate of royalty in respect of any
m neral nmore than once during any period of
four years".
464
The contention of the respondents (original Wit
Petitioners in Athe H gh Court) was that enhancenent by
amendi ng the schedule could be effected only once wthin
four years of the 'earlier enhancenent’. The interpretation
canvassed by them (referred to as Wit  Petitioners
hereafter) was that the expression "during any period of
fol (r years" would nean during the block of four vyears
"Comrencing from the last date on which the enhancenent was
nmade’ . This interpretation was accepted by the H gh Court
Now this Court in D K Trivedi & Sons and ors. v. State of
Qujarat & Os. etc., [1986] Suppl. Suprenme Court Cases 20
has interpreted this very expression in a provision which is
in puri-materia as prohibiting enhancenent of royalty in
respect of any mneral nore than once during any period of
four years 'commencing from the date of the enforcenent of
the Rules.” In other words while ‘the Hi gh Court has taken
the view that the point of conmencenent of the period of
enbargo must begin with effect from the date on which the
| ast enhancenent was nmade, this Court has taken the view
that the four year period of enbargo nust conmence fromthe
date of the conmencenent of the Rules. And that further
enhancenent can be nade only once during the subsequent
bl ock of four years so computed. OF course in D. K& Trivedi’s
case this Court was concerned with an anal ogous provision in
the Gujarat Rules. But the problem of interpretation was
identical nanely whether the four-year block woul d comence
fromthe 'date of enforcement of the Rules’ or whether each
bl ock woul d commence from the 'date of |ast enhancenent’.
Madon, J. speaking for the Court has resolved the controversy
in the passage extracted herei nbel ow.
"As the GQ@jarat Rules have been anended fromtine
totine by the inpugned notifications so as to
enhance or reduce the rate of royalty or dead rent
or both, it is necessary at this stage before
turning to the Gujarat Pules to consider what the
expression "during any period of four years"
occurring in the proviso to Section 15(3) nean It
is pertinent to note that the words used in the
proviso are "shall not enhance the rate of royalty
for nore than once during any period of four
years". This is a wholly different thing from
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saying that where the rate of royalty has been
enhanced once it shall not be enhanced again for a
period of four years or, in other words until a
period of four years from the date of such
enhancenent has expired. The period of four years
for this purpose nust be and can only be reckoned
fromthe date of corning into force of the rules
and it is open to a State CGovernnent to enhance
the rate of roy-
465
alty or dead rent at any time during the period of
four years fromthe comng into force of the rules
and after each period of four years expires at any
time during each succeeding period of four years.
The CGujarat Rules canme into force on April 1, 1966
Therefore, in the case of Gujarat Rules the first
period of four years. would be April 1, 1966 to
March 31, 1970, the second period would be Apri
1, 1970 to March 31, 1974, the third period would
be April 1, 1974 to March 31, 1978, the fourth
peri-od would be April~ 1,1978 to March 31, 1982,
the fifth would be April 1, 1982 to March 31, 1986
and so on thereafter Thus, during any of these
peri ods of° four years both dead rent and royalty
can be enhanced by the Governnent of Gujarat but
only once during each such period."
(‘Enmphasi s added)
Thus the question regarding interpretation i's no nore res-
integra. Applying the law as declared by this Court in
Trivedi’s case (supra) an enhancenent in the rate of royalty
can be effected once in the successive four-year blocks
succeeding on the heels of the first four-year block
comencing fromJune 1, 1958 and expiring on 31st My, 1962.
In other words the rate of royalty could have been |l awful |y
enhanced once during each of the four-years bl ocks specified
her eunder vi z:
1.6.1962 to 31.5.1966
1.6.1966 to 31.5.1970
1.6.1970 to 31.5.1974
The rates of royalty were however revised in the manner
indi cated hereafter. During the first block of four years
that is to say from1.6.1958 to 31.5.1962 the rate of
royalty on linestone was fixed at Rs. 0.75 per tonne subject
to a rebate on extractions made by recourse to a particul ar
process (froth flotation nethod) During the second block of
four years comencing from1.6.1962 to 31.5 1966, no change
was effected in the rate of royalty. In the third block
commencing from 1.6.1966 to 31.5.1970, t he Centra
Government issued a notification dated 1.7.1968 whereby the
rate of royalty in respect of |inestone was again revised.
The rel evant entry reads thus:
"8. Limestone:
(i) Superior grade wth 45% or more CaO Rs. 1. 25
per tonne.
466
(ii) Inferior grade with | ess than 45% CaO Rs. 0. 75
per tonne
On January 29, 1970 in the same block of four vyears
commencing from 1.6.1966 to 31.5.1970, t he Centra

CGovernment i ssued anot her notification, the i mpugned
Notification (dated January 29, 1970) wher eby t he
di stinction between the two grades of |inmestone was

abol i shed and rate of royalty was fixed at Rs.1.25 per
tonne. This was achieved by substituting the entry
pertaining to royalty leviable on limestone by an entry in
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the follow ng terns:

"Li mestone-Rs. 1. 25 per tonne."

The change effected by the inpugned Notification vis-a-
vis earlier Notificationis better conprehended when the
entries are juxtaposed as under

"First’ and ' second’ " Third’ four-year
four-year Bl ocks Bl ock 1966-70
1958-62 & 1962-66
Date of Notification 29- 6- 68 29-1-70
Rate of royalty fixed Rs.0.75 per (a) Superior
for |inestone tonne (subject gr ade
to a rebate of with
Rs. 0.38 per tonne 45% or
on |inmestone nor e
benefi ci at ed CaOo

by froth fl oat - Rs. 1. 25
ation process.) per
t onne. Li mest one
Rs. 1. 25
(b) Inferior per

gr ade tonne.

with | ess

t han

45%

CaO

Rs. 0.75

per

tonne.
467

In the net result the position which energes is this:

The Wit Petitioners were paying royalty at Rs.0.75 per
tonne subject to a rebate which was granted on the
extraction being made by recourse to a particular process
till the third four year block conmmencing on June 1, 1968.
Thereafter by virtue of the Notification dated June 29, 1968
the petitioners had to pay royalty at Rs.0.75 per tonne for
the inferior grade | i mest one but t he rebat e was
di scontinued. Under the circunstances the Wit Petitioners
conpl ained that as a matter of fact enhancenent was effected
twice during the four-year block of 1966-70. It was
contended that by virtue of the Notification dated 29.6.1968
i nasmuch as the rebate of Rs.0.38 per tonne which was
hitherto being granted was wthdrawn it constituted the
first enhancenent during this block and i nasmuch-as the rate
of royalty was again enhanced to Rs.1.25 per tonne persuant
to the impugned Notification dated January 29 1970 it
constituted an enhancenent for the second tine in the same
four-year block.. On these prenmises it was urged that the
enbargo engrafted by Section 9(3)(b) of the Act was viol ated
by the inmpugned Notification and consequently ‘the said
Notification was null and void. The High Court upheld the
pl ea and canme to the conclusion that the second enhancenent
woul d be being enforced for the first time in the fourth
four-year block commencing from June 1, 1966. The | earned
Counsel for the appellant is, wunder the circunstances,
perfectly justified in submtting that the H gh Court
i nstead of striking down the Notification in toto could well
have nade the Notification unenforceable for a period of
four months of the third four-year block expiring on 31st
May, 1970, without prohibiting its enforcenent even wth
effect from June 1, 1970 from which date the fourth four-
year block comrenced, and the enhancenent could have been
made wi thout any inpedinment in law. The H gh Court was
exercising high prerogative jurisdiction wunder Article 226
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and could have noulded the relief in a just and fair nmanner
as required by the demands of the situation. The Hi gh Court
could well have proceeded on the prem se that the
enhancenent nade pursuant to the Notification dated January
29, 1970 was unenforceable for the four nonths preceding
June 1, 1970 on which date the enhancenent coul d have been
lawfully enforced pursuant to the Notification. Till then
the Notification would have remai ned unenforceable for that
[imted period of four nonths during which the enbargo woul d
have been in operation. In our opinion, the enhancenent was
nerely premature and not void in the sense that the
enhancenent could have been lawfully enforced wth effect
fromJune 1, 1970 and could not have been nmade enforceabl e
on the date of the issuance of the Notification on 29th
January, 1970. Such a Notifi ca-

468
tion, in the eye of |aw, nust be treated as dormant for the
interregnum A of about four. nmonths till it becones

enforceable on June 1, 1970 upon. the commencenent of the
fourth four-year bl ock. The enhancenent was authorised by
the Legi slature. However, there was an enbargo making it
enforceable only once during the course of the four-year
bl ock. It would be taking a super-technical view to hold
that a fresh Notification could have been issued on June 1

1970 and that the/Notification issued on 29th January, 1970
shoul d be quashed for all tinmes notwthstanding the fact
that it was unenforceable only for the interregnum of four
nont hs and there was no inpedinment toits enforcenent on the
expiry of the third four-year block on 31st My, 1970. An
illustration will make the point clear. The Wit Petitions
giving rise to both the appeals were instituted after fourth
four-year block which commenced on 1.6.1970 and the enbargo
no | onger subsisted. The effect of the inpugned Notification
was that it authorised the appellant to collect royalty at
the rate of Rs. 1.25 every day subsequent to the issuance of
the Notification. For four nmonths expiring on 31st My, 1970
the Wit Petitioners could successfully contend that the
enhancenent cannot be enforced in view of the ‘statutory
enbargo raised by proviso (b) to sub-section (3) of Section
9 of the Act. But from June 1, 1970 onwards this |ega

weapon of resi stence was not available to the Wit
Petitioners. They could not have sought —shelter under the
unbrella of proviso (b) to sub-section (3) of Section 9 of
the Act, having regard to the fact that the enhancenent was
being enforced for the first time in the four-year block
conmenci ng on June 1, 1970. Such being the position the just
and fair order to pass would have been to restrain the
appel lant from enforcing the Notification for the
i nterregnum between January 29, 1970 till 31st My, 1970,
i.e. for about four nonths, instead of quashing the
Notification. The |earned Counsel for the Wit petitioners
has however contended that enforcenent even subsequent to
June 1, 1970 was not permissible in law Insupport of this
proposition reliance was placed on Mahendra Lal Jaini v. The
State of Uttar Pradesh & Ors, [1963] Suppl. 1 S.C R 912. W
are unable to accede to this submssion. In Mhendra La

Jaini’s case (supra) this Court was dealing with a post-
constitutional legislation which was inconsistent with the
fundanental rights conferred by the Constitution of India
and was accordingly rendered void by virtue of Art. 13(2) of
the Constitution of India. It was in this context that the
expression 'still born’ was wused in regard to the inpugned
| egislation. O course having regard to the constitutiona

conmand enbodied in Art. 13(2) no State can make any |aw
abridging the rights conferred by part 11 of the
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Constitution of India and any such | aw nmade in contravention
of this clause would be void. As a matter of fact in
Mahendra La

469

Jaini’s case the doctrine of eclipse enunciated in Bhikaj
Nar ai n Dhakaras v. The State of Madhya Pradesh, [1955] 2
S .CR 589 tothe effect that the questioned l|law would
remain dormant till the clout was renopved whereupon it woul d
becorme alive, has been approved. In the present case we are
not concerned with a piece of |egislation which offends Art.
13(2) of the Constitution of India. It is therefore futile
to contend that the principle enunciated in Mahendra La
Jaini’s case would justify striking down of the Notification
for all times in future. As has been observed earlier the
only vice in the i'mpugned Notification is that the
enhancenent was authorized nearly four nonths too soon in
advance. The enhancement coul d have been nmade with inpunity
wi t hout violating proviso (b) to sub-section (3) of Section
9 about four nonths l|ater. The ‘enhancenment was therefore
unenforceable only during this period of four nonths. It is
not even disputed that the enhancenment could have been
lawfully made without ~any inpedinment on June 1, 1970.
Inasmuch as it was nmade nearly four nmonth too soon, on
January 29, 1970, the enhancement would be wunenforceable
during this interregnum of approximately four nonths. During
this period the Notification would have renained dornant.
Under the circunstances the just and fair course to adopt is
to issue a Wit restraining the State of Rajasthan from
enforcing the enhancenment for the interregnum of about four
nont hs expiring on 31st. My, 1970 instead of striking down
the Notification in absolute terms for all tines as has been
done by the Hgh Court. It wuld have becone vibrant and
enforceable with effect from June 1, ~1970. There is
absolutely no warrant or justification to restrain recovery
at the enhanced rate for the period subsequent to June 1
1970 notwithstanding the fact. that there is no |egal bar
under proviso (b) to sub-section (3) of Section 9 to give
effect to the Notification with effect fromthat date. Under
the circunstances we allow the appeals partly. The order
passed by the learned Single Judge of the H gh Court
guashi ng the i mpugned Notification dated January 29, 1970 as
confirmed by the Division Bench of the High Court is set
aside. In place thereof the State of Rajasthan is restrained
fromenforcing the inmpugned Notification till 31st May, 1970
with the clarification that the enhancenent as per the said
Notification authorising collection of levy at Rs.1.25 per
tonne would be enforceable wth effect fromJune 1, 1970
onwar ds. Such anpunt as remmins to be recovered in the light

of this Judgnent will have to be paid by the Wit
petitioners on or before Septenber 30, 1989. On failure of
the Wit Petitioners to do so the appellant will be-entitled

to recover fromthem the sum representing the difference
bet ween the sumrecoverable as per this Judgnent and the sum
Paid by the Wit Petitioners. W substitute the order in-the
470
aforesaid terns in place of the order passed by the Hi gh
Court which we have set aside

The appeals are partly allowed accordingly. There will
be no order regarding costs throughout.
G N Appeal s al | owed.
471




