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ALTANVAS KABI R, J.
O the four Special

Leave Petitions heard together

.. Appel | ant

.. Respondent s

.. Appel | ant

. Respondent s

by us,

two have al ready been di sposed of and the remaining two,

nanely, SLP (c) Nos.336/06 and 655/ 06,
of by this common judgnent.
Leave granted in both the specia

are being disposed

| eave petitions.

Public Concern for CGovernance is a registered Trust

which filed
in the Hi gh Court of Judicature at Mnbai,

a Public Interest Litigation,

plots in the Navi

bei ng No. 43/ 2005,
guestioni ng 't he

Munbai

referred to as

manner in which certain residentia

Muni ci pal Area had been allotted by the City and Industria
Devel opnent Corporation (hereinafter

"CIDCO). CIDCOis an authority constituted by the State of

Mahar ashtra under the Maharashtra Regi ona
Pl anni ng Act, 1966 (hereinafter
for devel opnent of Navi Minbai

and Town
referred to as 'the MRTP Act’)
and ot her townshi ps.

The al | ot nents nmade have been chal | enged on vari ous

grounds.

and di sposal of plot Nos.

The main ground of challenge is that the allotnent
24 to 29 (Nerul) was in violation of

the existing regul ations regul ating such allotment.

According to the wit petitioners,

the Regul ati ons provided for

the allotnent of plots effected either by publicl adverti senent|,
or at a fixed price for co-operative housing societies or on

i ndi vidual applications. However,
as far as plots which were to be

tenders were to be invited
granted by public

advertisenment were concerned. Since genuine co-operative
housi ng societies are usually unable to compete with

buil ders in open tender
at a fixed concessi ona
constructed were to be used for

they were to be granted plots of
rate and the buildings to be
resi denti al

| and

pur poses only.

According to the wit petitioners there is even a difference in

the Fl oor Space Index, (hereinafter
In the case of purely residentia
and residentia

bot h commrerci al pur poses,

constructions,
FSI is 1, whereas in the case of constructions
the FS

referred to as "the FSI'").

the permitted
to be used for
is 1.5.

According to the wit petitioners the plots in question

were cornered by builders who set up dunmmy
acquire the plots and to raise
woul d be used both for residentia

constructions thereon,
and commerci a

societies to
whi ch
pur poses,
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t hereby nmaking large gains for thensel ves and defraudi ng
CIDCO. It is the specific case of the wit petitioners’ that
havi ng acquired the plots for the use of co-operative housing
societies with FSI 1, the builders who are the only
entrepreneurs in the construction project, sought to convert
these plots for comercial use with FSI 1.5, thereby causing
wongful loss to CIDCO to the extent of Rs.36 crores.

In support of their case, the wit petitioners relied on
two Resol utions adopted by the Board of Directors of ClDCO
bei ng Nos. 8848 adopted on 23rd Cctober, 2003 and 8886
adopt ed on 25t h Novenber, 2003, respectively. By the first
Resol ution, a deviation was made fromthe nornmal node of
allotting plots by fixing the rate for plots to be allotted to the
co-operative housing societies (with 1 FSI and purely for
resi dential purposes). ~The said Resolution reads as follows: -

" RESOLUTI ON NO. 8848

RESOLVED THAT t he Board do and hereby approve

the Proposal to fix the rate for plots to Co-operative
Housi ng Societies (with 1 FSI- and purely for

resi dential purpose) without inviting tender in
various devel oped, developi ng-and new nodes except

Kal ambol i in Navi Minbai at fixed rate as

mentioned in colum No.5 of Table No.1l and Table

2 of the Board Agenda Note (subject to the

nodi fication that in respect of society plots situated
on snaller roads of 7 to 11 neters the base price
shal | be enhanced 'by 30% (instead of 40% in

respect of Nodes specified in Table 2). The rate of
Co- operati ve housing societies in case of Kalanbol
node, however, woul d be sane as base price, i.e.

Rs. 2940/ n2".

RESCLVED FURTHER THAT this policy be
i mpl enented only after verifying the genui neness of
the Society.

RESOLVED FURTHER THAT the Vice Chairman &
Managi ng Director/ Chi ef Econoni st/ Marketing
Manager \ 0261/ Marketing Manager-11/ Marketing
Manager \ 026111 be and are hereby authorized to
i mpl enent the Resol ution.

RESOLVED FURTHER THAT t hi s deci sion be
i mpl emented wi thout waiting for confirmation of the
M nut es.

TO CHEFCO Dat e 29. 10. 2003 Approved by the

Board vide Resolution NO 8848 Dated 23/10/2003
subj ect to nodifications shown above. Draft Agenda
Not e/ Under | yi ng Papers/Files,Etc. are returned
herew t h.

Sd/ - 29. 10. 2003
Chi ef Secretary."

By virtue of the aforesaid Resol ution, ClDCO decided to
allot plots of land to co-operative housing societies with 1
FSI, purely for residential purposes wthout inviting tenders,
in various devel oped and devel opi ng and new nodes, except
Kal ambol i, in Navi Munbai. Certain other conditions were
al so indicated, which would all be subject to verification of
t he genui neness of the society.

Resol uti on No. 8886 approved the proposal contained
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i n paragraph two of the Agenda Note subject to certain
amendnments relating to change in sone of the term nol ogies
used in the said Note.

The writ petitioners alleged that by adopting the said

two Resolutions, the managenent of CIDCO laid the forma
ground-work for diversion of prime public lands into private
hands of buil ders and devel opers and thereafter pushed the
schene into operation. The wit petitioners went on to
contend that even the scheme contained in the two

Resol utions referred to above had not been published, as was
requi red under Regul ation 3 of the 1995 Regul ati ons which
provi des t hat

"The Corporation may, subject to availability of

| ands, publish a schene to invite applications

from persons intending to pronote and

regi stered the co-operative housing society in

accordance with and subject to the

Mahar ashtra Co- operative Societies Act, 1960

and the Rul es nade thereunder."

The next ground of attack in the wit petitions is that
Resol uti on No. 8848 provides that the policy indicated therein
shoul d be inplenented only after verifying the genui neness

of the society which entailed the filing of an affidavit
showi ng the continuous residence of the applicant in
Maharashtra State for a period of 15 years, which was to be
supported by docunentary evidence, such as ration cards,
passports, domicile certificates etc., together with a

decl aration that the nmenber concerned had no other

dwelling unit in Navi Muinbai. As was pointed  out by the

H gh Court while considering the wit~ applications, the two
Resol uti ons read together showed that CI'DCO had decided

to allot residential plots with™ 1 FSI at fixed rates to genui ne
soci eti es whose nenbers woul d haveto be verified by an
affidavit supported by docunentary evidence and upon the

under standi ng that their nmenbershi ps woul d not be

transferred for a specified period. The wit petitioners

poi nted out that the plots involved in these appeal s were
initially allotted to the respondent Nos.5 to 10-in Civil Appea
arising out of SLP (c) No. 655 of 2006, each being allotted one
plot at a fixed price. According to the wit petitioners none
of these societies were genuine housing societies and were
dunmy creations of Vijay Associates (Wadhwa) Devel opers.
During the hearing of the wit petition, it was shown that the
respondent Nos. 5 to 10 had all applied by way of al nost
identical applications, each of which was by way of  a
"request for allotment”. Al the said applications were
addressed to the then Chief Mnister of Maharashtra and not

to CIDCO, which being a statutory corporation, had -a

separate | egal existence. It was pointed out that all the said
applications except for one, contained an endorsenent of the
Chief Mnister "to put up the applications” and had been
processed with undue haste on the recommendation of the
Managi ng Di rector of ClDCO

What was sought to be conveyed by the above is that

all the applications were nade pursuant to the two aforesaid
Resol uti ons adopted by the Board and the sane were

i medi ately processed and allotnents were made in a great

hurry though it would be clear from all the applications that
they had been filed by one and the sane person or

organi zation. Wat was even nore revealing was the fact

that inmrediately after the plots of [and had been granted to
the dunmy societies they nerged into one society. It was
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al | eged before the High Court that not one of the 493
nmenbers of the dunmy societies had spent a single paisa,

ei ther for beconing nenbers or towards acquisition of the

| and and constructions costs. The entire anount of earnest
noney, |ease rent and construction costs till date, totaling
about Rs.55 crores, was said to have been spent by the

buil ders alone. Fromthe naterials on record, it was pointed
out that having sub-divided one plot into six plots and after
having allotted one plot to each of the six applicant societies,
on or about 13th July, 2004, the said societies mde an
application for anmal gamation of the said plots on 29th

August, 2004 and CI DCO consented to anmal gamate the plots

for devel opnent within two days thereafter on 31st August,
2004.

Utimtely, the said six societies were amal gamated to
form Aney Co- operative Housing Society Limted on 17th
January, 2005. Thereafter, a Menorandum of
Under standi ng for devel opment was executed by each of the
six societieswith Vijay Associates (Wadhwa) Devel opers,
being the appellant in the Gvil Appeal arising out of SLP (Q
No. 655/ 2006, on 30th August, 2004, i.e the day after consent
was given by ClIDCO for anmal gamati on

The writ petitioners alleged that although Amey Co-
operative Housing Society Limted submtted the Scheme for
Amal gamation to the Joint Registrar of Co-operative
Soci eties on 14t h Septenber, 2004 and such nmerger was
all owed only on 17th January, 2005, the Minicipa
Corporation issued a' Commencenent Certificate dated 17th
Sept enmber, 2004 to the amal gamated society requiring the
applicant to give notice to the ~Corporation on caonpletion of
the construction up to the plinth 1evel and prior to the
taking up of conmencenent of further work.

It is alleged that Ms. Vijay Associ ates commenced
construction on behalf of the societies up to the 4th floor |eve
wi t hout giving such notice, which inpelled the Navi Mnba
Muni ci pal Corporation (NMMC) to issue a stop work notice
on 18th Decenmber, 2004. O course, on behalf of the societies
it was contended that the stop work notice had been issued
because the anal ganati on of the six societies had not been
effected till then and that the same was only a technica
requi rement which was satisfied once the amal gamati on was
conpl eted on 17th January , 2005.

The writ petitioners also contended that the use of six
pl ots as one anml ganat ed pl ot before such amal ganmation
was all owed, reveals that the construction work on all the
six plots was wunder the conplete control of Vijay -Associates
(Wadhwa) Devel opers. It was pointed out that Amey Co-
operative Society Linmted entered into a Final Devel opnent
Agreenent with Vijay Associates (Wadhwa ) Devel opers on
31st Decenber, 2004 even before anal gamation. Under the
said Agreenent, Anmey Co-operative Housing Society Limted
aut hori zed Vijay Associ ates (Wadhwa) Devel opers to devel op
the six amal gamated plots and executed an irrevocabl e
power of attorney in favour of the nom nees of Vijay
Associ ates (Wadhwa) Devel opers. It was al so pointed out
that under the Terns of Agreenent, it was decl ared that
certain menbers of the societies had resigned their
menbership and that Vijay Associ ates (Wadhwa) Devel opers
woul d be entitled to recormend new menbers in their place
for which perm ssion of Cl DCO would have to be obtai ned by
the respondent No. 6. The agreenent al so nade provision for
transfer of nmenbership and new nenbers desiring to
acquire a new flat in the new construction would be
provided such flat upon paynment of such consideration as
may be nmutual |y agreed upon.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

13

It was the contention of the wit petitioners that every
single old nenmber was to be elinminated to make pl ace for
new menbers. In other words, all nmenbers who were
purported to have been scrutinized by Cl DCO as genuine
menbers of the society would be replaced by new menbers
and the genui ne menbers woul d be reduced to nere nane
| enders. The wit petitioners contended that the initia
nmenbers of the six societies were connected with Vijay
Associ at es (Wadhwa) Devel opers in sonme way or the other
and merely lent their names to enable the said respondent
to acquire the plots in question by such dubi ous neans and,
in fact, it would be evident right fromthe inception that it
was only the proprietor/chairnman of the said respondent who
was in control of the entire plan.

It was contended that npost of the proposed nmenbers of
the six societies appeared to be hutnent dwellers in the Navi
Munbai area and fromtheir occupation appeared to be
| abourers working in-the markets that have conme up in the
ar ea.

As i'ndi cated hereinbefore, what was intended to be
conveyed by the wit petitionersis that the respondent No.5
utilized his close friends and associates to set up the six
dunmy societies with the intention of acquiring the six plots
whi ch were |ater amal gamated into one plot. By adopting the
af oresai d procedure, Vijay Associates (Wadhwa) Devel opers
with the help of certain officials of CI'DCO obtained control of
the six plots but not for the purpose for which they were
i nt ended.

Havi ng regard to the restrictions on transfer and the
transfers effected by the societies of all their .rights in favour
of the said respondent, CIDCO gave a notice tothe societies
on 28th February, 2005 termi nating their |ease and
resuming the land. In reply, it was contended on behal f of
the societies that since only an-agreement to |ease had been
executed in favour of Vijay Associates (Wadhwa) Devel opers,
the restrictions regarding transfer and assi gnment did not
apply and accordingly CIDCO was not entitled to enforce its
rights under the Agreement of Lease to terminate the | ease
and to evict the societies and to resune the said plots. It was
poi nted out that CI DCO had accepted the stand taken on
behal f of the societies and did not take any further steps
pursuant to its notice dated 28th February, 2005.

In addition, it was contended that although
amal gamated pl ot No.24 was neant for residential use,

Vijay Associates (Wadhwa) Devel opers divided the plot into
Block 1 and Block 2 inits Developnent Plan. Block 2 is
retained for residential use while Block 1 is proposed to be
devel oped for comrercial use. The user of the plot both for
residential as well as commercial purposes was in violation of
the Master Plan for the area as genui ne co-operative societies
were allotted plots only for residential purposes and not for
conmerci al exploitation as well.

Yet another breach of the rules for the purpose of
favouring the said respondent was that although under Rule
3 (1) CADCO was required to publish a schenme to invite
applications frompersons intending to pronote co-operative
housi ng societies, no such schenme was published and the
plots in question were allotted to the six different co-operative
housi ng societies nerely on their applications nade to the
Chief Mnister. It was urged that in the present case, the
entire devel opnent is against the letter and spirit of the
CIDCO (Lease of Land to Co-operative Housi ng Society)

Regul ations, 1995, which were franed for the disposal of
 and by CI DCO as the devel oping authority under Section
118 of the Mharashtra Regi onal and Town Pl anni ng Act,
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1966. It was contended that on account of the
mani pul ations effected in order to favour Vijay Associ ates
(Wadhwa) Devel opers, CIDCO incurred a |oss of about

Rs. 10,000/ - per sg.nt. as the plot in question would have
fetched a market price far above the wei ghted average of

Rs. 10, 743/ - for the said plot. Reference was nmade to a
report of a commttee set up by the State Governnent,

popul arly known as the Shankaran Conmittee, which

estimated CIDCO s | osses on account of the aforesaid
transaction of going into Rs.35 crores.

On behal f of the respondents it was urged that the wit
petition was m sconceived i nasmuch as the entire
transaction involving the plot in question was above board
and in keeping wth the Resolutions adopted by CIDCO It
was argued that all the nenbers of the six different co-
operative societies were genuine nenbers and the societies
wer e genui ne soci eties of persons eager to acquire residentia
acconmodati on for thenselves. It was denied that the said
nmenbers were nere nane-| enders who had been set up by
Vijay Associates (Wadhwa) Devel opers only with a viewto
acquire the plot in question. It was also reiterated that no
transfer had, in fact, been effected in favour of the said
respondent who had been retained in comon by all the
menbers of the six societies which amal gamated into one
society as a matter of ‘convenience for the purpose of
devel opnent of the said plot on behalf of the nenbers of the
co-operative societies. Since the said respondent would be
i nvesting both noney and | abour in the project, it was agreed
that a certain portion of the construction would be made
available to it for its own use

It was further contended that during the course of
all ot ment and commrencenent of construction, sone of the
nmenbers had chosen to opt out of the schenme which
necessitated the enpowernment of the said respondent to
recomend the induction of new nenbers in place of the
out goi ng nenbers.

It was al so contended that the construction being raised
on the plot in question was in keeping with the sanction
whi ch had been granted by the NVMC. and the stop work
noti ce which had been issued by the Corporation was only
on account of the fact that anmal gamation of the six co-
operative societies had not been conpleted till then.
Subsequently, the stop work order was revoked and
construction had progressed up to the 9th floor involving
i nvestment of |arge suns of npney.

It was al so submitted on behalf of the respondents that
since the wit petitioners had raised an allegation of under
val uation and financial loss to CIDCO an independent
val uation could be nmade to ascertain the loss, if any, on
account of the transaction and to conpensate Cl DCO to that
extent.

The submi ssi ons made on behal f of the respondents did

not find favour with the H gh Court which appeared to be
convinced that the respondents had indul ged in fraudul ent

and illegal activities which could not be accepted by the
Court. Referring to several judgnents of this Court cited
both on behal f of the appellants as well as the respondents,
the High Court arrived at the conclusion that the allotnments
made in favour of the six societies were liable to be quashed
and there was no question of regularizing the same. The

Hi gh Court held that having accepted the wit petitioners’
prayer for quashing the allotnments nade in favour of the
respondent Nos. 5 to 10, with a further direction to stop the
construction activities, there was no question of considering
the alternate prayer nmade for obtaining a fresh valuation and
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conpensating CIDCO to the extent of its |osses, if any.

On the basis of its aforesaid conclusion, the H gh Court
gquashed the allotnments nmade to the six housing societies,

i.e. the respondents Nos. 5 to 10 herein, by letters of intent
i ssued by Cl DCO dated 26th March, 2004 and 6th May, 2004.

Al rights of the persons who had entered into agreenents
concer ni ng devel opment of the plots nos. 24 to 29, including
those of the six housing societies, Aney Co-operative

Housing Society Linmted which is the analganmated society

and successor to the six housing societies, and Vijay
Associ at es (Wadhwa) Devel opers woul d stand extingui shed.

The said respondent along with its agents and servants

were permanently injuncted and restrained fromentering

upon, renmaining in and/or putting up any construction on

the said plots. 1In additionto the above, the entire
construction on the said plots Nos. 24 to 29 was to stand
forfeited and vested in CIDCO-~ CIDCO was permtted to

enter upon the land and take over the entire construction

and appoint its security personnel to guard it. The Navi
Munbai Munici pal Corporation was directed to exanmine as to
whet her the construction could be regularized and Cl DCO

was directed to nove the Municipal Corporation for that
purpose. A further direction was given that if in the
opi ni on of the Minicipal Corporation the construction could
not be regul arized 'then CIDCO would pull /it down and

recover its costs for pulling down the structure as well as the
renoval of debris from Vijay Associ ates (Wadhwa) Devel opers.
Thereafter, CIDCO woul d deci de whether the plot with
constructions should be allotted to genui ne housi ng societies
or whether the plot and construction shall be allotted to a
buil der to be decided by the process of inviting tender. 1In the
event, Cl DCO decided that the plot should go to genuine
housi ng societies, it would have to issue an adverti senent
accordingly and on receiving offers based on the

construction cost with appropriate nunicipal charges it
coul d take necessary deci sion for allotnent.

Several other directions were also given by the High

Court while nmaking the rule absolute with costs to be paid
by Vijay Associ ates (Wadhwa) Devel opers to the petitioners
assessed at Rs.1 | akh

It is the aforesaid judgnment of the Bombay H gh Court
whi ch has been assailed in these appeals.

The first of the two appeals has been filed by Aney Co-
operative Housing Society which is the amal ganated society
of the six co-operative societies and had been made
respondent No.6 in the wit petition. The second appeal has
been filed by Vijay Associ ates (Wadhwa) Devel opers whi ch

had been inpl eaded as respondent No.4 in the wit
appl i cation.

When the Special Leave Petition filed by Aney Co-
operative Housing Society Linmted (SLP (c) No.336/2206) was
taken up for consideration on 12th January, 2006, this Court
had directed the continuance of the interimorder granted by
the H gh Court till 20th January, 2006. On the returnable
date the second Special Leave Petition (C) No.655/2006 filed
by Vijay Associ ates (Wadhwa) Devel opers, was al so taken up
for consideration along with the wearlier special |eave petition
filed by Arey Co-operative Housing Society Linmted and this
Court directed notice to issue on both the Special Leave
Petitions. |In addition, an interimorder was passed whereby
it was directed that there would be no construction, no sale
and no creation of third party rights. CIDCO was directed to
take synbolic possession of the entire property and the
i nterimorder passed by the Hi gh Court when the Wit
Petition was di sposed of subsequent to the inpugned order
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was directed to continue.

M. Fali Narinman, |earned senior counsel appearing for
the appellants in the appeal filed by Amey Co-operative
Housing Society Limted, reiterated the subm ssions which
had been made before the Hi gh Court.

In addition to the above, it was also submtted that the
State Government had directed the then Addl. Chi ef
Secretary (Planning), Dr. D.K Shankaran, to conduct a
di screet inquiry into the affairs of CIDCO during the
tenure of Shri V.M Lal, Vice Chairman and Managi ng
Director, pertaining to allotnent of plots in Navi Minbai.
Pursuant to such direction, the Shankaran Conmttee
submitted a detailed report on 1st April, 2005 to the
CGovernment wherein it was opined that the prevailing
market rate in the prinme residential areas of Navi Minbai at
the relevant time, including the plots in question, was not
|l ess than Rs.21,000/- _per sq.-.mt. and since such all otnent
had been nmade to the petitioner and other societies at the
rate of around Rs.10,500/- per sqgq. m., ClDCO had
suffered ‘a I'oss of about Rs.35 crores. It was the stand of
the Governnent that it was also the wit petitioner’'s case
in the wit petition that in case of plots where construction
had been compl eted or had reached an advanced and
irreversible stage, 'the CIDCO should recover fromthe
contractors and devel opers and the co-operative societies the
di fference between the narket value and the price charged to
the applicant society. This, in fact, was prayer 'C in the
wit petition. Consequently, according to the State
CGovernment it was absolutely essential that an independent
val uati on be done by an independent valuer to make a
val uation report of the nmarket price of the plots in question
for the relevant period as this was the only way in which the
real loss, if any, caused to and suffered by CI DCO could be
ascertai ned and steps could be taken to recover the sane
fromthe concerned parties.

M. Nariman urged that having nmade all egati ons
agai nst the then Chai rman and Managi ng Director of Cl DCO
the wit petitioners should have nade hima party to the
proceedi ngs as the said allegations could not have been
adj udi cated in his absence. It was urged that not having
made M. V.M .Lal a party respondent, the only public
interest that the wit petitioners could serve by way of public
interest litigation was to ensure that no financial l'oss was
caused to CIDCO in the transaction involving allotment of the
said plots in favour of the respondent Nos. 5 to10. According
to M. Nariman instead of welconing the suggestion for
appoi nt nent of an i ndependent valuer, the wit petitioners
quite surprisingly opposed such a suggestion and the sane
was duly recorded by the High Court. M. Nariman
submitted that had the independent val uation been all owed
and if it had resulted in a valuation which was nuch hi gher
than Rs. 10, 500/- per sqg. nt. , it would have supported the
wit petitioners’ case.

It was pointed out that the plot had been advertised
with best price of Rs.10,000/- per sgq. m. but no offers had
been were received by Cl DCO consequent upon the said
advertisenent. The sane pl ot was subsequently of fered
under the Board Resol ution No.8848 at the flat fixed rate of
Rs. 10063/ -. As agai nst the above, the respondents societies
paid for the plots at the rate of Rs.10,500/- per sq. mnt.

It was submitted that though in the Wit Petition it had
been alleged that the two aforesaid Resol uti ons had been
adopted surreptitiously, the same were neither challenged in
the Wit Petition nor cancelled, nor was any finding arrived
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at by the High Court in that regard.

Referring to an observation made in the report of the
Shankaran Conmmittee that if the plots in question had been
sold by way of calling tenders, CIDCO would have fetched a
consi derably higher price of Rs.21,000/- per sq. nt. or above,
M. Nariman submtted that the such observation disregards
the two aforesaid Resolutions of the Board, and, in any
event, there was no material before the Shankaran
Conmittee in support of the presunmed higher valuation of
Rs.21,000/- per sg. n.. On the other hand, the only direct
evi dence of the market value of the plots before the Division
Bench was the valuation report of Governnent Approved
Val uer, A P. Maniar and Nanavati, where the val ue of the
| and was assessed at Rs. 10,150/- per sqg.nt. as on March
2004. It was urged that none of the parties had either
controverted the correctness of the report nor had the sane
been adverted to by the Division Bench of the Bonbay Hi gh
Court.

It was then submitted that except for bald allegations
there was also nothing on record to support the allegation
that the six co-operative “societies, which |later nerged to
form an amal gamated society, were not genui ne co-operative
soci eties and had been set up by Vijay Associates (Wadhwa)
Devel opers with persons who were nmere nane-| enders.

M. Nariman urged that the 1995 Regul ations
enmpowered CIDCO to pronote and regi ster co-operative
housi ng societies in accordance with the provisions of the
Maharashtra Co-operative Societies Act, 1960.  Regul ation 3
of the said Regul ations reads as foll ows: -

"The Corporation may, subject to the

avai lability of lands, publish a schene to
invite applications from persons

i ntending to pronmote and regi ster the co-
operative housing society in accordance

wi th and subject to the Mharashtra Co-
operative Societies Act, 1960 and the

Rul es made t hereunder:"

In any event, CIDCO had all al ong proceeded on the basis

that there were two nmethods for allotnent of lands, (i) under
the 1995 Regul ations in which the expression "my"

appears and (ii) by CIDCO itself passing a resolution under
Clause 4 of the New Bonbay Di sposal of Lands Regul ati ons,
1975, which applied to all lands of the Corporation. M.
Nari man contended that the said Regulations had a
statutory flavour having been made under Section 159 (1) (a)
of the Maharashtra Regi onal and Town Pl anni ng Act, 1966.

In particular reference was made to Clause 4 which deals
with the manner of disposal of |ands by Cl DCO and reads as
foll ows: -

"4. Manner of disposal of |and. The

Cor porati on may di spose plots of |and
by public auction or tender or by
considering individual applicants as the
Corporation nmay deternmine fromtine to
time."

According to M. Narinman, the Corporation decided to
consi der the cases of individual applicants in terns of the
Board Resolution Nos. 8848 and 8886 referred to above. He
al so urged that the Regulations of 1975 and 1995 were
conpl ementary to each other and their provisions did not
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mlitate agai nst each other.

M. Nariman concluded by urging that the entire
transaction was above-board and in keeping with the
exi sting regulations and there was no intention to cause any
loss to ADCO. If, however, the Court is convinced that the
transacti on had been undervalued, it would be appropriate
to obtain a fresh valuation and to pass orders to
conpensate CIDCO in the event such under-valuation is at
all established. According to M. Nariman, the directions
ultimately given by the H gh Court for cancellation of the
allotments in favour of the respondent Nos. 5 to 10 and
forfeiture of the constructions already raised were highly
draconi an and were liable to be set aside. It was urged that
the constructions having reached up to the 9th floor level, the
wit petitioners thenselves were not convinced that such a
direction could be given and accordingly included prayer 'C
whi ch provided for adequate conpensation to CIDCO for the
all eged 1 oss suffered by it, fromwhich position the wit
petitioners were now trying toresile. M. Narinman
submitted that the judgnent of the H gh Court disclosed a
very pedantic -and unrealistic approach wi thout considering
the ground realities and thefact that the wit petitioners
had al | owed expenses to be incurred and the constructions
to be raised up to a certain point before nmoving the Court.
M. Nariman urged that the appellants were ready and
willing to have the plots reval ued by a Governnent Val uer
and to conpensate CIDCO in the event the transactions
were found to be under-val ued.

The | earned Advocate Ceneral of Mharashtra, M. Ravi
Kadam submtted that the State Government was not in
favour of forfeiture of the 1ands and the constructions raised
thereon on account whereof the respondents had al ready
incurred expenditure to the tune of alnpbst Rs.55 crores.
The | earned Advocate Ceneral urged that while a sum of
Rs. 38 crores had been spent on acquisition of the plots, a
further sumof Rs.17 crores had been spent on the
construction raised thereupon. It was contended that the
construction was conmenced after Comrencenent
Certificate had been obtained fromthe municipal ‘authorities
and hence the same could not be said to be illegal

As to the appoi ntnent of the Shankaran Committee,
the | earned Advocate General submitted that pursuant to
the report submtted by the Committee, the State
Government directed CIDCO to issue show cause notices for
cancel lation in respect of allotnents nmade to sone of the

societies. 1In fact, 14 of the grants were cancelled, while
three cases were regularized. There were still a few
allotments which were under scrutiny. |In any event, the

Shankaran Commttee report was treated by the State
CGovernment to be a prelimnary report and not concl usive

and as far as the respondent Nos. 5 to 10 herein were
concerned, the allotnents were made to them as per the
rules and regul ations and not in any clandestine manner as
had been suggested on behalf of the wit petitioners.

On behal f of Vijay Associates (Wadhwa) Devel opers, the
appel l ants in the appeal arising out of SLP (C No. 655/2006,
M. Mikul Rohatgi contended that the report of the
Shankaran Conmittee on which reliance had been placed by
the Court, had not been nade available to the parties and
was not even nmade part of the records. It was submtted
that consequently no reliance shoul d have been placed on
the said report.

M. Rohatgi next contended that the regul ati ons would
have no application to the case of the respondent co-
operative societies as no schene, which was one of the
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net hods for allotment of plots, had been published by
CIDCO. On the other hand, CIDCO acted in terms of its
Board Resol uti ons which have not been challenged in the
wit petition.

M. Rohatgi submitted that at all stages Cl DCO had
followed the rules and regulations and it would be unfair to
attribute any bias to its officers involved in the allotnment of
plots in the Navi Munbai Township Area. It was pointed out
that since the Chief Mnister was the ex-officio Chairman of
CI DCO, applications for allotnment of plots were often made to
himdirectly and were thereafter routed to the concerned
officials of ClDCO There was not hing extra-ordinary in the
applications having been nade by the respondent-societies
to the Chief Mnister which were then endorsed to the
officials of the Corporation

M. Rohatgi also urged that if at all any [oss had been
caused to CI DCO on-account of under-val uation of the plots,
the reasonabl e course of action wuld be to have the plots
re-val ued ‘and-in case it was found that they had been under-
val ued, t'he respondent - co-operative societies could be
directed to conpensate CIDCO to that extent. The order
passed by the H gh Court would cause extrene hardship to
the respondents and their nenbers and woul d di scourage
the object for which CIDCO had been created.

M. Rohatgi concluded on the note that in the instant
case no public interest was involved -and the instant
litigation had been resorted to possibly to -satisfy a grudge.
He urged that as had been observed by this Court in
Dattaraj Nathuji Thaware vs. State of Mharashtra, reported
in (2005) 1 SCC 590, ’'public interest litigation' is a weapon
which has to be used wth great care and circunspection
and the Judiciary has to be extrenely careful to see that
behi nd the beautiful veil of public interest, an ugly private
mal i ce, vested interest and/or publicity seeking is not
[ ur ki ng.

The subm ssi ons advanced on- behal f of the appellants
in the two appeals were reiterated by M. A taf Ahnmed,
| earned seni or counsel appearing for CIDCO. Referring to
various provisions of the Maharashtra Regi onal Town
Pl anni ng Act, 1966, M. Ahnmed submitted that the
Corporation had filed an affidavit before the Bonmbay Hi gh
Court through its Marketing Manager wherein it had been
stated that CIDCO is the statutory agency of the State
Government and since the State CGovernnent had shown
its readiness to accept the valuation through an
i ndependent val uer, the CIDCO had no objection to the
sarme. In other words, M. Ahned also supported the
suggesti on made on behal f of the respondent that an
i ndependent governnent val uer be appointed to re-value the
plots in question and in case of under-valuation, the
concerned co-operative societies be directed to make good
the loss to Cl DCO

On behalf of the wit petitioners-respondent No.1 M.
Chander Uday Singh, |earned senior counsel, forcefully and
pain stakingly reiterated the subnissions that had been
nade at the tine of the hearing of the wit petition before
the H gh Court. He enphasized the manner in which
CI DCO had received applications fromthe six co-operative
soci eties, being the respondent Nos. 5 to 10 herein, and al so
the manner in which they were processed on a priority basis
with the intention of favouring Vijay Associates (Wadhwa)
Devel opers who woul d not have otherw se been able to
procure the said plots for developnent. M. Singh reiterated
the case of the wit petitioners that the said respondent had
set up dunmy co-operative societies wi th menbers who had
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no intention of acquiring any residential acconmodation in
the buildings to be constructed, with the sole intention of
acquiring the six plots for comercial exploitation by
replacing all the original menbers with persons of its choice
on mut ual under st andi ng.

Referring to the applications which had been nmade by
the respondent Nos. 5 to 10, M. Singh subnmitted that it
woul d be obvious that all the said applications had been
nmade by one and the sane person and had been processed
wi th unusual haste. Even the Corporation seened to
appreci ate the urgency invol ved by granti ng Conrencenent
Certificate to the appellant, Arey Co

-operative Housing Society Limted, even before the six co-
operative societies had been  amal gamated. M . Singh urged
that the aforesaid actions on the part of CIDCO as well as
the Municipal Authorities are eloquent expressions of
favouritism shown to Ms. Vijay Associates (Wadhwa)

Devel opers Linmted for reasons best known to the parties.

M. Singh urged that the Bonbay H gh Court had
pierced the wveil in scrutinizing the allotnent of the six plots
in favour of the respondent co-operative societies, and had
after a correct assessnment of the entire matter, directed
drastic action to be taken against the perpetrators of the
fraud in order to/prevent a recurrence of such fraudul ent
activity in future.

As far as prayer 'C of the wit petition is concerned,
M. Singh submitted that the sane was made in the
alternative, in the event, the construction had reached an
irreversible stage. Inthe instant case, since the main relief
had been granted by the Bonbay H gh Court, the said
alternative prayer lost its significance.

M. Singh urged that M. V.M Lal, the then Mnagi ng
Director of CIDCO who had appeared and made subm ssions
in person in the appeal filed by him had admtted that it was
not the intention of the Board to-deny housing rights in
Navi Munbai to those who did not conpletely answer the
eligibility criteria, notwithstanding the fact that the
conditions laid dowmn by the Board had not been foll owed.
M. Singh submitted that however drastic nmay be the
consequences of the High Court’s directions, no ground had
been nade out for interference with the same and the
appeal s were liable to be dism ssed.

Considering the enornity of the expenses which ~had
al ready been incurred in the devel opnent of-the said six plots
and having further regard to the fact that the construction
had been rai sed up to and beyond the 4th floor when t he
wit petition was noved, we are of the view that even
though the Hi gh Court was satisfied that undue favour had
been shown to the respondent co-operative societies and
Ms. Vijay Associates (Wadhwa) Devel opers, the directions
given for forfeiture of the land and the constructions raised
thereupon were unrealistic, particularly when an alternate
prayer had been made for a fresh valuation of the plots for
the purpose of conpensating CIDCO in the event the plots
were found to have been under-val ued.

W cannot lose sight of the fact that the wit petition
had been filed by way of a public interest litigation to renedy
a wong that may have been committed, but not to extract
the proverbial pound of flesh. There are anple facts to
support the case of the wit petitioners that undue
advant age had been shown to the concerned co-operative
societies and in the bargain to Ms. Vijay Associates
(Wadhwa) Devel opers Limted, but the wit petitioner Trust
approached the Court with its grievance when the
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construction was already under way with the due sanction
of the Municipal Authorities and huge expenses had al ready
been i ncurred.

In our view, the nore pragmatic approach of the High
Court would have been to take recourse to the relief prayed
for in prayer 'C of the wit petition and to have the plots re-
val ued by an independent government val uer and to
conpensate CIDCO in respect of any loss that nmay have been
caused to it on account of under-valuation of the said plots.
Apart fromthe above, the Bonmbay Hi gh Court could have
al so i mposed suitable penalties to discourage simlar
transactions in future instead of taking recourse to such
drastic neasures such as forfeiture along with cancellation
of the allotnents.

We, therefore, ~allow the appeals and set aside the
directions given by the Bonbay Hi gh Court in its inmpugned
judgrment. The State Governnment-is directed to cause a fresh
val uation of allthe plots in question as on the date on which
the allotnments were nmade, with notice to the petitioner and
the respondent - co-operative societies through an
i ndependent._government valuer and in the event the value is
found to be higher than that paid by the respondent-co-
operative societies, the difference in value will be paid by
Amey Co-operative housing Society Limted, the appellant in
Cvil Appeal arising out of SLP (c) No.336/2006 to Cl DCO
within one nonth of the demand being nade for paynent of
the sane. Till such time as the difference-is not paid, the
order of injunction passed by this Court on 20th January,
2006, shall conti nue.

Once such valuation is effected and paynent, if any, is
made, the injunction shall stand revoked and the respondent

\ 026co-operative societies will be entitled to continue with the
construction work. Needless to say the Navi Mnba
Muni ci pal Authorities will be entitled to take appropriate

action agai nst the respondents concerned in the event the
construction is found to have viol ated any of the Buil ding
Rul es or the Plan as sanctioned by the Municipality.

The appeal s are thus disposed of with costs to 'the
respondent No.1l assessed at Rs.25,000/-.




