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ACT:

Bhopal Gas Disaster-Court assisted settlenent arrived at
between Union Carbide Corporation and Union of India--5
MIllion US. Dollars deposited by Union Carbide Corporation
prior to settlement and lying unutilised with Indian Red
Cross Society--Wiether the said award of 5 MIlion Dollars
made as an interim measure woul d stand independently and
out side the final adjudication

HEADNOTE:

In the suit filed by the Union of India —against Union
Car bi de Corporation (UCC) filed before the Southern District
Court at New York, the presiding Judge directed the utilisa-
tion of 5 MIlion Dollars deposited by UCC towards _Interim
Relief Fund, for affording relief tothe victine of the
Bhopal Gas | eak disaster through the Indian Red Cross Socie-
ty. The said paynment was intended to be without prejudice to
the contentions of UCC. Also it was to be credited against
the paynent of any final judgnent or settlenent of. the
cl ai ns agai nst UCC arising out of the Bhopal Gas |eak disas-
ter. The Indian Red Cross Society sought to stipulate with
the Anerican Red Cross that the Indian Red Cross . Society
shoul d be free fromany contingent obligations stenming from
the final result of the litigation one way or the ' other
However, the ternms of the order were not changed.

After the proceedings in the U S. District Court term-
nat ed upon UCC s plea of forum non-conveni ens being upheld,
Union of India instituted a suit In the District Court at
Bhopal . The <claimin the suit came to be settled In this
Court by its orders dated 14/15th February, 1989. In terns
of the settlenent order, the said sumof 5 MIlion US Dol -
lars was treated as part of the settlenment Fund and a direc-
tion was given to the Registrar to have the anount trans-
ferred to his credit which was lying unutilised wth the
I ndi an Red Cross Society.

The Indian Red Cross Society has filed the present
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applications. It contended that the order dated 15th Febru-
ary, 1989 in so far as it treated the unutilised part of the
interimrelief fund and authorising the Registrar to realise
it as such, was not consistent with the terns under which
the relief fund was agreed to be entrusted to and accepted
by it and

382

so the directions given in regard to the said relief fund
required to be del eted.

On the question whether the interimrelief of 5 MIllion
U S. Dollars was a distant award standi ng i ndependently and
outside the final adjudication, dismssing the applications,
this Court,

HELD: 1. The agreenent between the Anerican Red Cross
and the Indian Red Cross Society came to be discussed before
the District Court, New York, during the bearing on 20th
Novermber 1985. The portions of the transcript of what tran-
spired ~at the hearing indicate that far fromapproving the
purported arrangenent inter-se between the Anerican Red
Cross and the Indian Red Cross Society, they show that the
terms of the order dated June 7, 1985, as to the nature and
character of the interimrelief as an "advance paynent" or
"credit to the defence" were left undisturbed. The tran-
script of the hearing also reaffirns that "if there is any
recovery against Union Carbide, it is a set-off’. Also there
is nothing on record to show that the terns as to the nature
and character of the interimpaynment had been altered in
terns of the inter-se arrangenents pleaded by the Indian Red
Cross Society. In the circunstances, the agreenent between
the American Red Cross and thel1ndian Red Cross Society
cannot prevail over the effect of the order dated 7th June,
1985 of Judge Keenan. This Court’'s directionsin this behalf
in the order dated 15th February, 1989, are not inconsistent
therewith and do not, therefore, require any nodification
[ 386 B-F]

2. Now that the ternms of the settlenent have been upheld
in the review proceedings the unutilised part of the interim
relief of 5 MIlion US. Dollars will becone part of the
Bhopal gas relief fund and shall have to be administered as
such. The Registrar of the Suprene Court shall be -entitled
to call-up the funds with the Indian Red Cross Society which
stood unutilised as on 15th February, 1989. [386 F- QG

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: I nterim Application Nos.1
2 and 3 of 1989.

I'N

Cvil Appeal Nos. 3187 and 3188 of 1988.

From the Judgnent and Order dated 4.4.1988 of the
Madhya Pradesh High Court in Cvil Revision No. 26 of 1988.

Soli J. Sorabjee, Attorney Ceneral, P.P. Rao, Rajinder
Sachher, D.K Kapur, Ms. Indu Goswany, Raju Ramachandran,
Mukul Mudgal, S.R Bhat, MS. Ganesh, V.B. Mshra, A M
Khanwi | kar, Ms. Madhu Khatri, p. Parameswaran, Ms. A Subha-
shini and C. S. Vai dyanat han for the appearing parti es.
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The following Order of the Court was delivered:

By these applications the Indian Red Cross Society seeks
a nodification of certain directions issued by this court on
15th February, 1989, in Cvil Appeals Nos. 3187 and 3188 of
1988 pursuant to the settlenent of the suit instituted by
the Uni on of India against Union Carbide Corporation and the
Uni on Carbide Corporation (lndia) Limted arising out of the
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Bhopal Gas | eak di saster.

2. The prayer of the Indian Red Cross Society in these
applications arises in the context of the order dated 7th
June, 1985, made by John F. Keenan, Presiding Judge of the
Southern District Court at New York (U.S.) directing the
utilisation of 5 MIlion dollars for relief to the victins
of the gas |eak disaster through Indian Red Cross Society.
In the said order Judge Keenan referred to the wllingness
of the Union Carbide Corporation "to pay 5 mllion dollars
to aid the victins of the gas plant disaster which occurred
in Decenber, 1984 in Bhopal, India" and had desired and
indicated that in the adm nistration of this fund, which was
intended to be at the disposal of the Union of India, should
be subject to certain reporting-requirements as to the
utilisation of the funds. Union of India did not agree to
subject itself to those conditions. Referring to the alter-
native arrangements as to the adm nistration of the interim
relief ~necessitated by Union of India’s disinclination to
take wup 'relief operation on the terns stipulated by the
Court, Judge Keenan observed:

Counsel for-the Union of India has inforned
the Court that the Union of India considers
these reporting requirements so onerous as to
conpel’ the Union of India to decline the five
mllion dollars ininterim relief offered.
Accordingly; the Court directs that Liasion
Counsel and Messrs Bailey and Chesley of the
Executive Committee contact the American Red
Cross Society to arrange for discussions wth
the Indian Red Cross Society, in. order to
fornmulate a plan for distributionof the five
mllion dollars to the victinms of the gas
pl ant di saster."

3. The US District Court, therefore, proposed a schene
for the utilisation of the I'nterimRelief Fund through the
agency of the Anerican Red Cross Society. But what is of
particular significance in the present context is as to how
this interimrelief fund was to be treated and accounted for
at the end of the day when the litigation culmnated’ in a
final decision. That the paynment was intended to be ~w thout
prejudice to the contentions of the Union Carbide Corpora-
tion and that, further, the amount of interimrelief would
formpart of the quantumthat may finally be adjudicated was
rendered explicit in the |ast paragraph of the said order
dated 7th June, 1985 which stipul at ed:

384

"Nei ther the promul gation, inplenmentation nor
anyt hi ng contai ned herein shall be asserted or
used in any nanner against the interests of
Uni on Carbide Corporation. This provision of
interim relief by Union Carbide Corporation
shall be credited against the paynment of any
final judgnent or settlenment of the clains
agai nst Uni on Carbi de Corporation arising out
of the Bhopal gas | eak of Decenber, 1984."

After the proceedings in the US District Court term nat-
ed upon the Union Carbide Corporation’s plea of forum non-
conveni ens being upheld, Union of India instituted suit No.
1113 of 1986 in the District Court at Bhopal. The claim in
the suit cane to be settled in this court in the said G vi
Appeal Nos. 3187, 3188 of 1988 by the orders dated 14t h/15th
February, 1989.

4. In terns of the said settlenent the sumof 5 nillion
US dollars was treated as part of the settlement fund. In
the order of this Court dated 15th February, 1989 this sum
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of 5 mnmllion US dollars was specifically referred to in

clause (a) of paragraph 2 and paragraph 5. The relevant

portions of the order are excerpted bel ow
"(a) a sumof US 425 million (Four Hundred and
Twenty five mllions) shall be paid on or
before 23rd March, 1989, by Union Carbide
Corporation to the Union of India, less US $ 5
mllion already paid by the Union Carbide
Corporation pursuant to the order dated 7th
June, 1985 of the Judge Keenan in the court
proceedings taken in the United States of

Anerica."
5. The anpunts payable to the Union of India
under these orders of the Court shall be

deposited to the credit of the Registrar of
this Court in a bank under directions to be
taken fromthis Court.

Thi's order will be sufficient authority for
the Registrar of the Supreme Court to have
tile amount transferred to his credit which is
I'ying unutilised with'tile Indian Red Cross
Society pursuant to the directions from tile
I nt ernati onal Red Cross Society."

[ Enphasi s suppl i ed]

The case of the applicant-Indian Red Cross Society--is
that in the course of the negotiations the American Red
Cross had with it in the matter of administration of this
relief, the Red Cross Society of India had made it clear to
the American Red Cross that it would not undertake the
relief admnistration unless the fund was assigned to it
unconditionally. Red Cross Society of India would say that
it was on this specific understanding that it accepted the
engagenent to administer the funds inIndia.

385

Accordingly, the Indian Red Cross Society contends that the
order dated 5th February, 1989 in so far it treats the
unutilised part of the interimrelief fund as part of the
settlenent fund and authorises the Registrar of he Suprene
Court to realise it as such is not consistent with the terns
under which the relief fund was agreed to be entrusted to
and accepted by the Indian Red Cross Society -and that,
therefore, those directions in the order dated 15th Febru-
ary, 1989 require to be del eted.

5. W have heard Dr. Chitaley for the Indian Red Cross
Society, Shri F.S. Narinman for the Union Carbide Corporation
and the | earned Attorney General for the Union of India.

In view of the circunmstance that at the tinme these
applications were heard, the validity of the settlenent
stood assailed in certain proceedings of Review, the  Union
of India abstained frommaki ng any statenment as to he nerits
of the claimof the Indian Red Cross Society. Union-of India
sought to steer clear of any possible inplication 'of any
appropriation of the settlenment fund which m ght be suscep-
tible of an inference of rectification it of the settlenent.

The Uni on Carbide Corporation while disputing the claim
of the Indian Red Cross Society that the said 5 nillion US
dollars constituted subject matter of a separate and dis-
tinct fund outside the scope of the litigation culmnating
in the orders of 14/15th February, 1989, however, stated
that it had no objection if the Union of India was agreeable
to the Indian Red Cross Society retaining and utilising the
noney lying with it.

6. The grantability of the prayer of the Indian Red
Cross Society really turns upon whether the interim relief
of 5 mllion US dollars was a distinct award standing inde-
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pendently and outside of the final adjudication. It s
mani festly not so. Judge Keenan's order dated 7.6.1985 nakes
that clear. It, however, appears true that the Indian Red
Cross Society sought to stipulate with its American counter-
part that the Indian Red Cross Society be free from any
contingent obligations stemming fromthe final result of the
litigation one way or the other. Indeed, at sone point of
time the Anerican Red Cross, presumably at the instance of
the Indian Red Cross Society, desired to have the matter
submitted for further consideration of the District Court at
New Yor k.

But nothing has been placed before us to indicate that
the District Court for the Southern District, New York, ever
changed the terns of its order dated 7th June, 1985. On the
contrary, the affidavit dated 20t h Novenber, 1989, of M.
John Macdonal d filed on behalf of the Union Carbide Corpora-
tion indicates that fromthe very inception this interim
386
relief fund was intended to be in the nature of an "advance
paynment” ‘or-"credit to the defence". The following observa-
tions of Judge Keenan on 16th April, 1985 as to the intended
nature of the proposed interimrelief place the natter
beyond doubt. Judge Keenan observed:

"It seenms-to nme that sonme sort of energency
systematic relief should be supplied to the
survivors on a pronpt basis. Any such funding
supplied by the defendant would be treated in
the nature of an advance paynment or credit to
the defence."

7. It would appear that the agreenent between the Aneri-
can Red Cross and the Indian Red Cross Society cane to be
di scussed before the District Court, New York, during hear-
ing on 20th Novenber, 1985. The portions of the transcript
of what transpired at the hearing furnished in M. John
Macdonal d’ s affidavit indicate that, far fromapproving the
purported arrangenent inter-se between the Anmerican Red
Cross and the Indian Red Cross Society, they show that the
terms of the order dated June 7, 1985, as to the nature and
character of the interimrelief as an "advance paynent" or
"credit to the defence" were left undisturbed. The tran-
script of the hearing furnished in the affidavit of M. John
also reaffirns that "if there is any recovery against Union
Carbide, it is a set-off’.

8. This is not disputed nor any independent materia
pl aced before us to show that the ternms as to the nature and
character of the interimpaynment had been altered in termns
of the inter-se arrangenents pleaded by the Indian Red Cross
Society. In the circunstances, the agreenent  between the
Arerican Red Cross and Indian Red Cross Society ~cannot
prevail over the effect of the order dated 7th June, 1985 of
Judge Keenan. This Court’s directions in this behalf in the
order dated 15th February, 1989, are not inconsistent there-
with and do not, therefore, require any nodification.

9. Now that the ternms of the settlenment have been upheld
in the review proceedings the unutilised part of-the interim
relief of 5 mllion US dollars will become part of the
Bhopal gas relief fund, and shall have to be administered as
such. The Registrar of the Suprene Court shall be entitled
to call-up the funds with the Indian Red Cross Society which
stood unutilised as on 15th February, 1989.

10. The present applications of the Indian Red Cross
Soci ety are, accordingly, dismssed.

G N Appli cations
di sm ssed
387
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