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PETI TI ONER
U. P. AVAS EVAM VI KAS PARI SHAD

Vs.

RESPONDENT:
JAINUL | SLAM & ABR

DATE OF JUDGVENT: 21/ 01/ 1998

BENCH:
S.C. AGRAWAL, B.N. KIRPAL, V.N KHARE

ACT:

HEADNOTE:

JUDGVENT:

[WTH CIVIL APPEALS NOS. 6383/95;
6358/ 95, 6368/95, 6353/95,

6370/ 95, 6369/95, 6371/95, 6363/95,
6357/ 95, 6361/95, 6356/95, 6376/95,
6359/ 95, 7645/95, 7361/95, 7362/95,
7363/ 95, 6373/95, 6374/95, 6375/95,
6382/ 95, 6382/95, 6347/95, 6354/95,
6344/ 95, 6345/95, 6355/95, 6350/95,
6362/ 95, 6364/95, 7357/95, 7358/ 95,
7360/ 95, 7359/95, 7356/95, 7644/95,
7364/ 95, 7365/95, 6351/95, 6349/ 95,
6377/ 95, 6372/ 95, 6365/ 95,
13191/96, 222/97, WRIT PETITIONS
NOS. 224/97, 339/97, CIVIL APPEALS

NCS. 363, 336- 362, 335, 364/ 98
{arising out of  Speci al Leave
Petitions (CGivil) Nos. 11170/95,
10512- 10538/ 95, 10147/ 95 and

9549/ 95} AND SPECI AL LEAVE

PETITIONS (CIVIL) NOS. 20601 and

20599 of 1995]

JUDGMENT

S.C. AGRAVWAL, J. :
(A) AVIL APPEALS NOS. 6343/95, 6383/95, 6358/95, 6368/95,
6353/ 95, 6370/ 95, 6369/ 95, 6371/ 95, 6363/ 95, 6357/95,
6361/ 95, 6356/ 95, 6376/ 95, 6359/ 95, 7646/ 95, 7361/ 95,
7362/ 95, 7363/ 95, 6373/ 95, 6374/ 95, 6375/ 95, 6352/ 95,
6382/ 95, 6347/ 95, 6354/ 95, 6344/ 95, 6345/ 95, 6355/ 95,
6350/ 95, 6362/ 95, 6364/ 95, 7357/ 95, 7358/ 95, 7360/ 95,
359/ 95, 7356/ 95, 7644/ 95, 7364/ 95, 7365/ 95, 6351/.95,
6349/ 95, 6377/95, 6372/95, 6365/95, 6360/95, AND CIVIL
APPEALS NCS. ............. {arising out of Special |eave
Petitions (Civil) Nos. 11170/ 95, 10512- 10538/ 95,
101047/ 95, and 9549// 95}

Leave granted in Special Leave Petitions (Cvil) Nos.
1170/ 95, 10512-10538/95, 10147/95, and 9549/ 95.

These appeals are directed agai nst the judgnment of the
Al | ahabad High Court dated Decenber 7, 1994 in appeals
arising out of proceedings for acquisition of land in
connection with the housing scheme framed by the U P. Avas
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Evam Vi kas Pari shad [hereinafter referred to as ‘the
Pari shad’] under the provisions of The Utar Pradesh Avas
Evam Vi kas Pari shad Adhi niyam 1965 [hereinafter referred to
as ‘the Adhiniyan]i. They raise comon questions relating to
the applicability of the provisions contained in the Land
Acqui sition (Amendnent) Act, 1984 [hereinafter referred to
as ‘the 1984 Act] to acquisition of land for executing the
sal d schene. The anendnent in Sections 23(2) and 28 the
sol ati um payabl e under Section 23(2) has been enhanced from
15% to 30% and the interest payable under Section 28 has ben
enhanced from6%to 9% and 15%

The Parishad is a housing and devel opnent board
est abl i shed under Section 3 of the Adhi niyam Under Section
15 of the Adhiniyam one of the functions of the Board is "to
franme and execute housing and i nprovenent schenes and ot her
projects". In accordance with the provisions of the
Adhi ni yam the Pari shad framed the "Bhom Vikas Evam
Gi hasthan Yojana No 10 between Meerut-Hapur and Meerut-
Del hi Road in Meerut". By Notification dated July 23, 1983
(published in the U P. Governnment Gazette dated August 27,
1983) issued -under Section 28 of the Adhiniyamthe Parishad
notified the said schene. The schene was prepared with a
view to solving the acute housing problemin the Meerut city
and it covered lands lying in the outskirts of Meerut city.
The said notificationwas followed by Notification dated
July 15, 1985 (publi'shed in the U P.  Government Gazette
dated August 3, 1985) issued under ~Section 32(1) of the
Adhi niyam The said notification dated July, 15,1985 was in
respect of |and covering 202.48 acres equivalent to 9,07, 954
sq. yards which was to be acquired under Section 55 of the
Adhi ni yam whereby the provisions of the L.A  Act, as
nodi fied by the Schedule to the Adhiniyam have been made
applicable to acquisition of Iland for the purposes of the
Adhi niyam After the issuance of the said notifications, the
Land Acquisition Oficer initiated proceedings to determne
the conpensation to be paid to the | and owners whose | ands
were acquired in accordance with provisions of the L. A Act
as nodified wunder the Schedule to the Adhiniyam The Land
Acquisition O ficer determ ned the market value of the |and
so acquired at Rs. 30/- per sq, yard and the conpensation
was offered to the |land owners on that basis. The |and
owners claimed compensation at a higher rate of Rs. 150/-
per sq yard and sought reference under Section 18 of the
L.A. Act and thereupon references were nade to the Civi
Court for determnation of such clains of the l'and owners.
By judgnment dated Decenber 12, 1991, the GCivil~ Court,
nanely, the Additional District Judgment Meerut determn ned
the marked value of the land at Rs. 150/- per sq yard but he
made a deduction of 10%out of it since the land acquired
constituted a large area. Feeling aggrieved by the said
determ nation made by the Civil Court the Parishad and the
State of Uttar Pradesh jointly filed appeals before the
Al | ahabad High Court. Some of the land owners filed cross-
obj ections wherein they confined their challenge to the
deduction of 10%that was nade by the Civil Court. By the
i mpugned judgnent dated Decenber /, 1994 the Hi gh Court has
partly allowed the appeals filed by the Parishad and has
assessed the market value of the land at Rs. 110/- per sq
yard and, instead of a deduction of 10% nmade by the G vi
Court on account of the large area of the land. The Hi gh
Court has, therefore, fixed the market value f the land at
Rs. 73/- per sq. yard. The cross-objections filed by the
land owners have been dismssed. The H gh Court has,
however, held that the anendnents introduced in the L. A Act
by the 1984 Act are applicable to acquisition of land for
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the purposes of the Adhiniyam and the |land owners are
entitled to all the statutory benefits under the L. A Act as
amended by the 1984 Act so far as applicable to them
Feeling aggrieved by the said decision of the H gh Court,
the Parishad has filed Civil Appeals Nos. 6343/95, 6383/95,
6358/ 95, 6368/ 95, 6353/ 95, 6370/ 95, 6369/ 95, 6371/ 95,
6363/ 95, 6357/95, 6361/ 95, 6356/ 95, 6376/ 95, 6359/ 95,
7646/ 95, 7361/ 95, 7362/ 95, 7363/ 95, 6373/ 95, 6374/ 95,
6375/ 95, 6352/ 95, 6382/ 95, 6347/95, 6354/ 95, 6344/ 95,
6345/ 95, 6355/ 95, 6350/ 95, 6362/ 95, 6364/ 95, 7357/ 95,
7358/ 95, 7360/ 95, 7359/ 95, 7356/ 95, 7644/ 95, 7364/ 95,
7365/ 95, 6351/95, 6349/95, 6377/95, 6372/95, 6365/95, and
6360/ 95, before this Court. Felling aggrieved by the
reduction in the narket value by the Hi gh Court sone of the
claimants have filed Cvil Appeals arising out of Specia
Leave Petitions (Civil) Nos. 11170/95, 105112-10538/95, and
9579/ 95. The cl ai mants, who are respondents in Cvil Appeals
Nos. 6353/95, and 6363/ 95, filed by the Parishad, have
filed Wit Petitions Nos. 224/95, and 339/95, under Article
32 of the Constitution wherein they have challenged the
validity of the provisions contained in the L.A Act as
applicable in the matter of acquisition of land for the
pur poses of the Adhiniyamby virtue of Section 55 read with
the Schedul e to the Adhi ni yam

It would be convenient, at this stage, to briefly refer
to the rel evant provisions of the Adhini'yam

The Adhi niyam has been enacted by the UP. State
Legi slature to provide of the Adhi niyam

The Adhi niyam ‘has been enacted by the UP. State
Legislature to provide for the establishnent, incorporation
and functioning of a housing and devel opnment Board in the
State of Utar Pradesh. It had received the assent of the
President. Section 3 of the Adhiniyam provides for
constitution of the Board and in- accordance with the said
provision the Parishad had been constituted by the State
CGovernment as a Board wunder the Adhiniyam By virtue of
Section 3(3) of the Adhiniyam the Parishad is /a |oca
authority for the purposes of the L.A Act. Section 15 of
t he Adhi niyam enumerates the functions of the Board and one
of the function thus enunerated is to frame and execute
housi ng and inprovenent schenmes and other projects. Section
16 provides that the Board may on its own notion or at the
instance of a local authority frame a housing or inprovenent
scheme and the Board shall frame such a scheme when  so
direct by the State GCovernment. Section 17 prescribed the
matters whish are required to be provided for in such a
schene. One of the matters to be provided is "the
acqui sition by purchase, exchange or otherwi se of. any
property necessary for or affected by the execution of the
schene". Sub-section (1) of Section 28 provides that when
any housing or inprovenent scheme has been franed the Board
shal |l prepare a notice to that effect specifying the matters
mentioned in clauses (a) to (a). Sub-section (2) of Section
28 requires such notice to be published in the manner laid
down therein. Section 29 provides for service on the persons
or classes of persons of a notice stating that the Board
proses to acquire any specified land or building for the
execution of the schene. Section 30 nmmkes provision for
filling of objections against the schene. Section 31
provides for sanctioning of the scheme, wth or wthout
nodifications after considering the objections received
under the Section 30, by the Board if the estimated cost of
the schene does not exceed twenty | akhs of rupees and by the
State Covernment if it exceeds the said anpunt. Sub-Section
(1) of Section 32 provides that whenever the Board or the
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State Governnent sanctions a housing or inprovenent scheneg,
it shall be notified in the Gazette and sub-section (2) |ays
down that the notification under Sub-Section (1) in respect

of any scheme shall be conclusive evidence that the schene
has been duly franed and sanctioned. |n cases where the
schene is sanctioned by the Board an appeal lies to the

State Governnent against the decision of the Board under
Sub-Section (3) of Section 32 and if the schene is altered
or cancelled by the State Governnent on such appeal the
cancel lation of alteration is altered or cancelled by the
State Gover nnent on such appeal the cancellation or
alteration is required to be notified in the Gazette under
sub-section (4) of Section 32. In Section 38 provision is
made for transfer to the Board of any building or |Iand or
any street, or any part-thereof, vested in a local authority
which lies wthin the area conprised in any housing or
i mprovenent schenme-and for payment by the Board to the | oca
aut hority, as conpensation, a sumequal to the market val ue
of such land or building or both, as the case may be, as on
the date " on which the schene conmes into force. Section 39
makes provision for transfer of any private street or square
or part thereof which the public or any section of the
public has right to pass along or use and which is not
vested in the Board or in any local authority for executing
any housing or inprovenent scheme and for paynment to the
previ ous owner conpensation determ ned on the basis of the
mar ket val ue, on the date of vesting, of his rights therein.
Section 55 of the  Adhiniyam makes the foll owi ng provisions
regardi ng acquisition. of land that is required by the Board
for any of the purposes of the Adhiniyam:-

Section 55. Power to acquire |and.-

(1) Any land or any interest

therein required by the Board for

any of the purposes of this  Act,

may be acquired under the

provi sions of the Land Acquisition

Act, 1894 (Act No.1l of 1894), as

anmended in its application to Uttar

Pradesh, which for this purpose

shal | be subj ect to the

nodi fications specified in the

Schedul e to this Act.

(2) If any land is respect of which

betterment fee has been |eveled

under this Act is subsequently

required for any of the purposes of

this Act, such levy shall not be

deenmed to prevent the acquisition

of the | and under t he Land
Acqui sition Act, 1894 (Act No. 1 of
1894)."

Section 56 enmpowers the Board, by agreement with any
person, to purchase, |lease or exchange any land or any
interest therein required by it for any of the purposes of
the Adhini yam Section 64 nmakes provi sion for t he
constitution of one or nore Tribunals for the purposes of,
inter alia, performing the functions of the Court wth
reference to the acquisition of land for the Board under the
L. A Act, as nodified by the Schedule to the Adhini yam

The Schedul e to the Adhi ni yam sets out the
nmodi fications in the L.A Act, as amended, in its
application to the State of Utar Pradesh. As per the said
nmodi fications :-

(i) Cause (i) has been inserted in Section 3 of the

L.A. Act to define "local authority" as including "the
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Boar d".

(ii) The first publication in the Oficial Gazette of a
notice of any housing or inmprovenent schene under
Section 28 or under clause (a) of sub-section (3) of
Section 31 of the Adhiniyamhas been substituted for
and shall have, in relation to any | and proposed to be
acqui red under the Schene, the sane effect as
publication in the Oficial Gazette of a notification
under sub-section (1) of Section 4 of the L. A Act.

(iv) The publication of a notification wunder sub-
section (1) or, as the case may be, under sub-section
(4) of Section 32 of the Adhiniyamin the case of |and
acqui red under any housing or inprovenent schene under
the Adhi niyam has been substituted for and shall have
the sane ef fect  as a declaration by the State
Gover nment under Section 6 of the L. A Act.

(v) Sub-section (1) of Section 17 of the L.A Act has
been substituted.” In Sub-Section (1), so substituted,
it is provided that whenever the State Governnent so
directs in the interest of the expeditious execution of
housi-ng or inprovenent schene under the Adhiniyam the
Col l ector, though no such award has been nade, may on
the expiration of fifteen days fromthe publication of
the notice nmentioned in sub-section (1) of Section 9
take possession of any |and needed for the purposes of
the Adhiniyam and such land shall " thereupon vest
absol utely in t he CGover nnment free from al
encunbr ances.

(vi) Section 17-A has been inserted in the L.A Act.
The said provision reads as under: -

"Section 17-A Transfer of land to

Board,- In every case referred to

in Section 16 or Section 17, the

Col I ector shall upon payment of the

cost of acqui sition make over

charge of the land to the Housing

Commi ssi oner, or an of ficer

aut horised in this behalf under the

Uttar Pradesh Avas Evam " Vikas

Pari shad Adhi niyam 1965, and  the

l and shall, thereupon vest in the

Board subject to the liability of

the Board to pay any further costs

whi ch may be incurred on account of

its acquisition."”

(vii) In Section 23 of the L.A Act for -existing
explanation to the <clause "firstly" the  follow ng
provi si on has been substituted : -

"Expl anati on. - In j udgi ng the

mar ket value aforesaid in any case

where a land is acquired under a

housi ng or inprovenent schenme under

the Utar Pradesh Avas Evam Vikas

Pari shad Adhi niyam 1965, |[If any

buil ding has been erected, re-

erected, added or altered in

contravention of the provisions of

clause (a) of Sub-Section (3) of

Section 24, or Section 35 of the

sai d Adhiniyam any increase in the

mar ket val ue of resulting from
such erection, re-erection
addition or alteration shall be

di sregarded. "
(viii) After the existing sub-section (1) in Section 23
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of the L.A Act the follow ng sub-section (2) has been
added D -
"(2) In addition to be narket val ue

of the 1land as above provided, the

court shall in every case award a

sum of fifteen percentum of such

marked value in consideration of

the compul sory nat ure of t he

acquisition."

(ix) I'n Section 49 after sub-section (1) the follow ng
sub-section (1-a) has been added : -

"(1l-a) For the purposes of sub-

section (1), land  which is held
with and attached to a house and is
reasonabl e required for t he

enjoynment and use of the house

shall be deened to  be part of the

house. "

In this context, it may be nentioned that prior to the
enact mnent'of the Adhiniyam the Utar Pradesh State
Legi sl ature had enacted the Land  Acquisition (U P.
Amendnent) Act, 1954 [U P. Act 22 of 1954] [hereinafter
referred to as ‘the 1954 Act’ where by the L.A Act inits
application to the State of Utar Pradesh, in so far as it
relates to acquisitions of |and except for the purposes of
the Uni on, had been anended and it was to have effect in the
State subject to the anmendnments specified in-the Schedule to
the 1954 Act. One ' of anendnents that was so introduced was
in Section 23 of the L.A Act™ whereby the follow ng
expl anati on was added .in clause (1) of Section 23 .:-

"Expl anati on. - In j udgi ng the

mar ket value aforesaid in any case

where the Iland acquired for orin

connecti on with sanitary

i mprovenent or any Kkind orplanned

devel opnent due regard shall be had

to the insanitary and unhygenic

conditions of the land on the date

aforesaid.”

The other anmendnent was the deletion of sub-section (2) of
Section 23.

By the Land Acquisition (U P. Anmendment) Act, 1972
(U P. Act, No. 28 of 1972) [hereinafter referred to as ‘the
1972 Act] the L.A Act, as applicable in the State of Utar
Pradesh, was further anended and the Explanation that was
inserted in sub-section (1) of Section 23 by the 1954 Act
was omtted and sub-section (2) of Section 23 which was
deleted by the 1954 Act was restored. This woul d show t hat
in 1965 when the Adhiniyamwas enacted sol atium @ 15% was
not payable wunder Section 23 of the L.A Act in respect of
acquisition of land in the State of Uttar Pradesh-when such
acquisition was not for the purposes of the Union and while
enacting the Adhiniyamthe Legislature nade provision for
payment of such solatium Thus there was disparity in-the
matter of paynent of solatiumin respect acqui sition of
land for the purposes of the Adhiniyam and acquisitions of
| and under the provision of the L.A Act as applicable in
the State of Utar Pradesh where such acquisition was not
for the purposes of the Union. This disparity stood renoved
after the enactnment of the 1972 Act whereby sub-section (2)
was introduced in the L.A Act as applicable in the State of
Uttar Pradesh.

By the 1984 Act the L.A. Act has been anended and
anongst the anmendnents that have been nade the followi ng are
rel evant:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 21

(i) Sub-section (1-A was inserted

in Section 23 whereby an additiona

amount calculated at the rate of

12% per annum on the market val ue

of |and as determ ned under sub-

section (1) of Section 23 has to be

awar ded by the Court for the period

conmenci ng on and fromthe date of

the publication of notification

under Section 4(1) in respect of

such land to the date of the award

of the Collector or to the date of

t aki ng possessi on of | and,

whi chever is earlier.

(ii) The rate of ~solatium payable

under Section 23(2) had been

enhanced from15%to 30%

(iii) The rate of interest payable

of t he excess anmount of

conpensati on under Section 28 had

been-enhanced from6% to 9% per

annum when the excess ~amount s

paid within one year of the date on

whi ch the Col |l ector took possession

of the Iland and “where the excess

amount is paid after the expiry of

the period of one year interest

woul d be payable @ 15% per —annum

fromthe date of expiry of the

peri od of one year:

The 1984 Act, being a subsequent par li amentary
enactment, overrides the 1972 Act by virtue of  Article
254(2) of the Constitution and as aresult in the State of
Uttar Pradesh in the event of |and being acquired under the
provisions of the L.A Act, as applicable in the said State,
the land owner is entitled to paynment of compensation and
interest in accordance with the provisions of Sections 23
and 28. as anmended by the 1984 Act. Since there has been no
correspondi ng anendnent in the Adhiniyamthe question has
ari sen whether the benefit of the amendnents introduced in
the L.A Act by the 1984 Act can be extended to land owners
whose land is acquired for the purposes of the Adhini yam on
the basis of the provisions of the L.A Act as nodified by
t he Adhi ni yam

In Gauri Shankar Gaur and Ors. vs. State-of U P. and
Os.,1994 (1) SCC 92, a bench of two Judges of this Court
(K. Ramaswany and R M Sahai ]].) has dealt with the
guestion regarding the applicability of the 1984 Act to
acqui sition of land under the provisions of the Adhiniyamin
the context of the first proviso it had been prescribed that
no declaration in respect of any particular |and covered by
a notification under Section 4(1) published after the
conmencement  of the Land Acqui sition (Amrendnent and
Val i dation) Ordinance, 1967, but before the comencenent of
the 1984 Act, shall be nade after the expiry of the three
years from the date of the publication of the notification
In that case the notification under Section 28(1) of the
Adhi ni yam was published in the Gazette on Septenmber 8, 15
and 22 of 1973 and the notification under Section 32(1) of
the Adhi niyam was published on August 27, 1977, i.e., after
the expiry of three years. A contention was raised that the
notification under Section 32 was required to be issued
within three years from the date of the notification under
Section 28(1) on the basis of the first proviso to Section 6
of the wearlier Act. It was urged that the amendnent
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introduced in the L.A Act by the 1984 Act, including the
first proviso to Section 6, are applicable to acquisition of
l and under the Adhiniyam Al though both the | earned Judges
have concurred in upholding the validity of the acquisition

but there was difference of opinion between them on sone of
the questions that came up for consideration. One of the
guestions arising for consideration was whet her the
provisi on of the L.A Act have been incorporated by
reference in the Adhiniyamby virtue of Section 55 read with
the Schedule to the Adhiniyamand as a consequence any
amendment made in the earlier Act after the enactnent of the
Adhi ni yam does not, ipso facto, apply to an acquisition of
the purposes of the Adhiniyamon the basis of the provisions
of the L.A Act as nodified by the Adhiniyam

Ramaswany J. was of the view that Section 55 of the
Adhiniyam read wth the Schedul e nmade an express
i ncorporation of the provisions of Section 4(1) and Section
6 as nodified and incorporated in the Schedule and that the
Schedul e ‘effected necessary - structural amendnent s to
Sections 4,5,17 and 23 incorporation therein the procedure
and principles with necessary nodifications and that it is a
conplete code in itself. He, therefore, held that Section 55
and the Schedul e adopted only by incorporation Sections 4(1)
and 6(1) and the subsequent anmendnents to Section 6 did not
beconme part of the Adhiniyam and they have no effect on the
operation of the provisions of the Adhiniyam Sahai J.,
however, took a contrary view. He was of the opinion that
whet her a | egislation was by way of incorporation or by was
of reference is nore a matter of construction by the courts
keeping in view the language enpl oyed by the enactnent, the
purpose of referring or incorporating provisions of an
existing Act and the effect of it on the day to day worKking.
According to the |earned Judge such | egi sl ation by
i ncorporation is subject to exceptions-and that one such
situation where |egislation by incorporation is excluded is
if it creates difficulty in day to-day working. The |earned
Judge was of the viewthat in our constitutional set up the
exception can be extended further and the Courts should | ean
against a construction which may result in discrimnation
He, therefore, held that the anendnents introduced in the
L.A. Act was applicable to acquisition for the purposes of
the Adhi ni yam al so. The | earned Judge, however, took note of
the fact that the Parishad had entered into possession and
had constructed housing colonies as there was no interim
order in favour of the land owners during pendency of the
wit petitions in the H gh Court and observed that |arger
social interest requires this Court to mould the relief in
such manner that justice may not suffer. He, therefore, held
that even though publication of declarations under the Act
were beyond the period of three years it was not” in the
interest of justice to quash the proceedings but-the |and
owners should be paid conpensation of the | and acquired on
mar ket value prevalent in the year in which the declaration
anal ogous to Secti on 6 of the earlier Act was
publ i shed/i ssued by fictionally assum ng t hat fresh
notification under the Act anal ogous to Section 4 was issued
in that year.

Anot her question that came up for consideration in
Gauri  Shankar Gaur (supra) was whether the provisions
contained in the L.A Act, as amended by Section 55 read
with the Schedule to the Adhiniyam have ceased to operate
after the enactment of the 1984 Act in view of Article 254
of the Constitution for the reason that the provisions
contained in the Adhiniyam are repugnant to the provisions
contained in the L.A Act as anended by the 1984 Act.
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Ramaswany J. has dealt with this question and has hel d that
the Adhiniyam was a |aw nmade under Entry 6, Entry 5 and
Entry 66 of List 11 (State List) and incidentally it took
recourse to Entry 42 of List IIl (Concurrent List) and that
since the main purpose of the Adhiniyam was not the
acquisition of the property, as the provisions do indicate
in pith and substance that they did not occupy the sane
field, it was not fully inconsistent and were not absolutely
irreconcilable with the L.A Act as anmended by the 1984 Act
and that the Adhiniyamand the earlier Act both do co-exist
i ndependently with out in any was colliding with the earlier
Act and, therefore, Section 55 and the Schedule did not
beconme void wunder the proviso to Article 254 (2) of the
Constitution. Sahal.J. has, however, not considered the said
guestion of repugnancy of the Adhiniyamto the L. A Act as
amended by the 1984 Act.

Since there was difference of opinion between the
| ear ned Judges the question regarding the applicability of
the 1984 Act” to ~acquisitions for the purpose of the
Adhi niyamin Gauri Shankar Gaur (supra), these matters have
bee n directed to be heard by a Bench of three Judges and
that is how these matters have come up before us.

Shri S.B. Sanyal, the |l earned senior counsel appearing
for the Parishad, has placed reliance on the judgnent of
Ramaswany ]. in Gauri -~ Shankar Gaur (supra) and has urged
that the provisions of the L.A Act, as nmodified by the
Schedule to the Adhiniyam have been incorporated into the
Adhi niyam and as a 'consequence of such incorporation the
provisions of the L.A Act as nodified nust be read as a
part of the Adhiniyam itself and any amendnent nade in the
L.A. Act after the enactnent of the Adhiniyam would not,
i pso facto, apply so as to have the effect of nodifying
those provisions contained in the Adhiniyam and, therefore,
the anendnents introduced in the L.A ~Act by the 1984 Act
would not apply to an acquisition made for the purposes of
the Adhi niyam on the basis of the provisions of L.A Act as
nodi fied by the Adhiniyam On behalf of the Iland owners
reliance has been placed on the judgnent of Sahai J. in
Gauri Shankar Gaur (supra) and has been subnmitted that the
amendnments introduced in the L.A “Act by the 1984 Act are
applicable to an acquisition for the purposes of the
Adhi ni yam

A subsequent |egislation of ten nakes a reference to an
earlier legislation so as to nake the provision of the
earlier legislation applicable to natters covered by the
later legislation. Such a legislation may either be (i) a
referential |egislation which merely contains a reference to
or the citation of the provisions of the earlier statute; or

(ii) a | egi sl ation by i ncorporation where  under’ the
provisions of the earlier legislation to which reference is
made are incorporated into the late | egi slation by

reference. If it is a referential |egislation the provisions
of the earlier legislation to which reference is nade in the
subsequent | egislation would be applicable as it stands on
the date of application of such earlier legislation to
matters referred to n the subsequent |egislation. In other
words, any anendnment made in the earlier legislation after
the date of enactment of the subsequent |egislation would
al so be appl i cabl e. But if it is a legislation by
i ncorporation the rule of construction is that repeal of the
earlier statute which is incorporated does not affect
operation of the subsequent statue in which it has been
incorporated. So also any anendnent in the statue which has
been so incorporated that is nade after the date of
i ncorporation of such statute does not affect the subsequent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 21

statute in which it is incorporated and the provisions of
the statue which have been incorporated would remain the
same as they were at the tine of incorporation and the
subsequent amendnents are not to be read in the subsequent
legislation. In the words of Lord Esher, MR the Ilega
ef fect of such incorporation by reference "is to wite those
sections into the new Act just as if they had been actually
witten init with the pen or printed in it, and, the nonent
you have those clauses in the later Act, you have no
occasion to refer to the former Act at all."
[See : Wod' s Estate, Re, (1886) 31 Ch D 607. at p. 615]. as
to whether a particular legislation falls in the category of
referential legislation or legislation by incorporation
depends upon the | anguage used in the statute in which
reference is nmade to the wearlier legislation and other
rel evant circunmstances. The legal position has been thus
sumred up by this Court in State of Madhya Pradesh v. M V.
Nar asi mhan 1976 (1) SCR 6, :-

"where a subsequent Act _incorporates provisions of a

previous Act. Then the  borrowed provisions becone an

i ntegral and i ndependent part of the subsequent Act and

are totally wunaffected by any repeal or amendnent in

the previous Act. This principle, however, wll not

apply in the foll owing cases :

(a) Where the subsequent Act and

t he pr evi ous Act are
suppl enental to each other;
(b) where the two Acts are in pari

materi a;
(c) where the —anendnent in the
previous Act, if not inported

into the subsequent Act al so,
woul d render the subsequent
Act wholly unwor kabl e and
i neffectual ; and

(d) where the amendnent of  the

previous Act, either expressly
or by necessary intendnent,
applies the said provisions to
t he subsequent Act." [p. 14]

Section 55 of the Adhiniyamnakes a reference to the
provisions of the L.A Act, as amended in its application to
Utar Pradesh, and has laid domm that any land or any
interest therein required by the Parishad for any of the
pur poses of the Adhiniyam nay be acquired under the
provisions of the L.A Act as a anmended in its application
to Utar Pradesh which for this purpose has to be subject to
the nodifications specified in the Schedul e to. the
Adhi niyam A nunber of nodifications have been made in the
various provisions of the L.A Act that have been nade
applicable in respect of acquisition for the purposes of the
Adhi ni yam The publication of the notification under Section
28(1) of the Adhiniyam has been equated with a notice under
sub-section (1) of Section 4 of the L.A Act and the
publication of a notification wunder Section 32(1) of the
Adhi ni yam has been equated with a declarati on under Section
6 of the L.A Act. As regards conpensation nodification has
been nade by inserting sub-section (2) in Section 23 of the
L.A Act, as it was applicable in the State of Utar
Pradesh. As pointed out wearlier, in the L.A Act, inits
application to the State of Utar Pradesh, in so far as it
related to acquisitions of |and except for the purposes of
the Union, sub-section (2) was inserted in Section 23 of the
L.A Act inits application to acquisition for the purposes
of the Adhi ni yam
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Previous simlar to Section 55 of the Adhiniyam are
found in other enactnents providing for urban inmprovenent.
One such enactnent was the Calcutta I nprovenent Act, 1911
where under the Board to Trustees of the Calcutta
| mprovenent Trust was entrusted w th very wi de powered for
the purpose of carrying inprovenents schemes wthin the
municipal limts of Calcutta. The said powers included the
power of conpul sory acquisition of land. In Part 4 of the
said Act it was provided that the Trustees nmay nake such
acquisitions under the L.A Act but the L.A Act was
nodi fied for the purposes of the Calcutta |nprovenent Trust.
The nodifications were contained partly in the body of the
| mprovenent Act and partly in a Schedule attached to the
| mprovenent Act. One of the departures fromthe L. A Act was
that under the |nprovement Act a Tribunal was constituted to
take the place of a Court under the L.A Act except for the
purposes of Section 54 of the said Act and as a consequence
there was no general right of appeal to the Hi gh Court which
ri ght was availabl e under the L. A  Act. By an anendnent made
cont enporaneousl y by Act 18 of 1911 passed by the Governor-
CGeneral in_ Council the Calcutta | nprovenent Act was anended
and a right of appeal to the High Court fromthe Tribuna
was conferred. Subsequently by Act 19 of 1921 an amendnent
was introduced in the L-A Act whereby a right of appeal to
H's Majesty in Council® fromany decree passed by the High
Court on appeal froman award of the Court was conferred. In
Secretary of State v. H ndustan Co-operative |nsurance
Society Ltd., Air 1931 PC 149, a question arose whether the
said anendment in the L.A Act  was applicable so as to
confer a right of appeal to the Privy Council against the
judgrment of the High Court in an appeal fromthe Tribunal
The said question was answered in the negative by the Privy
Council . After referring to Part 4 of the Calcutta
| nprovenent Act and the nodifications that were nade in the
L. A. Act, their Lordshi ps observed: -

"The nodifications are  contained

partly in the body of the Act and

partly in a schedule to the Act.

They are nunerous and substantia

and the effect is, in their

Lordshi ps’ opinion to enact for the

purposes of the local Act a specia

law for the acquisition of |and by

the trustees within the limted

area over whi ch their power s

extend. [pp. 150, 151]

"Their Lordships’ regard the |oca

Act as doing nothing nore than

i ncorporating certain provi si ons

froman existing Act, instead of

setting out for itself at |length

the provisions which it was desired

to adopt" [p.152]

It was held that the anendnent that was introduced in
the L.LA Act in 1921 could not be regarded as incorporated
inthe Calcutta Inprovenent Act because the sane was not
part of the L.A Act when the Calcutta | nprovenent Act was
passed, nor in adopting the provisions of the L.A Act was
there anything to suggest that the Bengal Legislature
intended to bind thenselves to any future additions which
m ght be made the L. A Act and that Act 19 of 1921 also did
not contain any provision that the amendnents enacted by it
were to be treated as in any way retrospective or were to be
regarded as affecting any other enactrment than the L. A Act
itself.
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The provisions of Section 55 read with the Schedule to

the Adhiniyam are on the sane lines as those contained in
the Calcutta |Inprovenent Act, 1911 and the principles laid
down in Secretory of State v. Hindustan Co-operative

I nsurance Society Ltd. (supra) are equally applicable to the
present case. The anmendments introduced in the L.A Act by
the 1984 Act were not part of the L.A Act, as applicable in
the State of Utar Pradesh, at the tinme of passing of the
Adhi niyam The provisions of the L.A Act, as amended in its
application to U P., with the nodifications specified in
the Schedule to the Adhiniyam have, therefore, to be
treated to have been incorporated by reference into the
Adhi ni yam and becane an integral part of the Adhiniyam and
the said provi sions would remain unaffected by any
subsequent repeal or anendnment in the L.A Act unless any of
the exceptional situations indicated in State of Mdhya
Pradesh v. M V. Narasimhan (supra) cam be attracted.

In Gauri Shankar -Gaur (supra) Sahai J. has stated that
the | anguage of Section 55 of +the Adhiniyam pernmtting
acqui siti'onon under the provisions of the L.A Act, as
amended in its application to ~Utar Pr adesh, with
nodi fi cati ons specified - in the Schedule to the Adhiniyam is
widely different fromthe |anguage used in the Calcutta
I mprovenent Act and further that the decision of the
Judicial Commttee’ of the Privy Council in Secretary of
State . H ndustan Co-operative Insurance Society Ltd
(supra) turned on the principle that specific excludes
general. We find it difficult to agree with the said view of
the learned Judge. As noticed earlier by Part. 4 of the
Cal cutta | nprovenent Act, 1911, which dealt  with the
acquisition of land for _the purposes of that Act, the L.A
Act had been nodified for the purposes of  the Calcutta
| nprovenent Act and the said nodifications were contained
partly in the body of the Calcutta Inmprovenent Act and
partly in the Schedule attached to the Act and on that basis
it was held by the Judicial Committee of the Privy Counci
that the effect of the said provisions was to enact for the
purposes of the Calcutta |nprovenent Act a special |aw for
acquisition of land by the trustees within the linted area
over which their powers tended and the Cal cutta | nprovenent
act was regarded as doing nothing nore than incorporating
certain previsions froman existing Act and for convenience
of drafting doing so by reference to that Act, instead of
setting out for itself at length the provisions which it was
desired to adopt. The schene of Section 55 read with the
Schedul e to the Adhiniyamis not very different.

As regards the exceptional situations referred to in
State of Madhya Pradesh v. M V. Narasimhan (supra), it may
be stated that the Adhiniyamand the L.A  Act cannot be
regarded suppl enental to each other. The Adhi ni yamcontains
provi sions, regarding acquisition of |and which are conplete
and sel f-contained. Nor can the provisions in the Andhini yam
be said to be in pari materia with the L. A Act because the
Adhiniyam al so deals with matters which do not fall wthin
the anbit of the L.A Act. It cannot also be said that the
1984 Act, expressly or by necessary intendnment, applies the
sai d anendnents to the Adhiniyam Can it be said that if the
amendnments made in the L.A Act by the 1984 Act are not
incorporated in the Adhiniyam Can it be said that if the
amendments made in the L.A Act by the 1984 Act are not
i ncorporated in the Adhiniyam it would be rendered
unworkable ? Sahai J. has expressed the view that the
exceptional situations referred to in State of Mudhya
Pradesh v. MV. Narasinhan (supra) can be extended further
in our constitutional set up and that the courts should |ean
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against a construction which may result in discrimnation

In the inpugned judgnent the High Court has observed that
whi | e persons whose |ands were acquired under the Land
Acquisition Act were entitled to all statutory benefits
under Section 23(1-A) and Section 23(2) and interest got the
said benefits as per the 1984 Act, simlar benefits are
denied in the matter of determnation of market value of
the land acquired by application of provision of the
Adhi niyam and that it would be discrimnatory and viol ative
of Article 14 of the Constitution and that the court should
i nterpret t he provi si ons of a | aw to f avour
constitutionality rather than interpret it so as to be
violative of he fundanmental rights guaranteed under the
Constitution.

The | earned counsel for the | and owners have urged that
if the provisions of the L-A Act, as they stood on the date
of enact nent of ~ the ~Adhiniyam w thout the anendments
i ntroduced by “the 1984 Act relating to determ nation
paynment of conpensation are held to be incorporated in the
Adhi ni yam the provisions of the Adhi ni yam i ncorporating the
provi si ons of t he LA Act woul d be render ed
unconstitutional as being violative of Article 14 of the
Constitution. Reliance has been placed on the decision of
this Court in Nagpur |nprovenent Trust & Anr. v. Vithal Rao
& Os. 2973 (3) SCR 3. On behalf of the Parishad it has,
however, been wurged that in proceedings arising from a
reference under Section 18 it is not open to the claimnts
to raise the question regarding constitutional validity of
the provisions of the Adhiniyam under which the reference
has been made. it has been pointed out that the L.A Act was
enacted by Parlianent while the Adhi niyamwas enacted by the
Uttar Pradesh State Legislature and that Article 14 cannot
be i nvoked when the alleged discrimnation arises on the
basis of laws nmade by two different |egislative bodies. It
has al so been urged that merely because under the provisions
of the L.A Act, as nodified by the Schedule to the
Adhi ni yam whi ch care applicable.in the matter of acquisition
of land for the purposes f the Adhiniyam solatium is
payable @ 9% and 5% as provided in the L.A Act as anended

by the 1984 Act, woul d not endear the acquisition
pr oceedi ngs t aken under t he Adhi ni yam to be
unconstitutional. In support of the —said subm ssions

reliance has been placed on the decision of this Court in
State of Madhya Pradesh v. G C. Mandawar, 1955 (1) SCR 599;
Prakash Ami chand Shah v. State of Gujarat & Ors., 1985 Supp
(3) SCR 1025; and Union of India v. Hari Krishan Khosla
(dead) by LRs., 1993 Supp. (2) SCC 149.

It is no doubt true that in an appeal arising froma
ref erence under Section 18 of the L.A Act it is not open to
the claimants to challenge the validity of the provisions of
the | aw under whish the reference has been nade. But, at the
sane time, while construing the provisions of the Adhiniyam
providing for acquisition of land for the purposes of the
Adhi ni yam we cannot | ose sight of the settled principle of
statutory construction that "if certain provisions of law,
construed in one way, would make them consistent with the
Constitution and another interpretation would render them
unconstitutional, the Court would Ilean in favour of the
former construction." [See : Kedar Nath Singh v. State of
Bi har, 1962 Supp. (2) SCR 769, at pp, 808, 809]. W would,
therefore, exam ne whether the provisions of the Adhiniyam
if they are so construed as to incorporate the provisions of
the L.LA.  Act as it stood on the date of enactnent of the
Adhi ni yam wi t hout the anendnents introduced in the L. A Act
by the 1984 Act relating to determ nation and payment of
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conpensation woul d be violative of the provisions of Article
14 of the Constitution. 1In this context, it nay be stated
that if the provisions are construed as indicated above an
owner whose land is acquired for the purpose of the
Adhi niyamwould be entitled to payment of solatium under

Section 23(2) of the L. A Act @15% and interest under

Section 28 of the L.A Act @6% but an owner whose | ands are
acquired under the provisions of the L. A Act as anended by
the 1984 Act would be entitled to paynent of solatium @ 30%
and interest @9% and 15% and would also be entitled to
payment of additional amunt as per the provisions of

Section 23(1-A) of the L.A Act, as anended. In other words,

the conpensati on payabl e to the owner whose land is acquired
for the purposes of the Adhiniyam would be |ess than the
conpensation payable to the owner whose land is acquired
under the L.A Act as anended by the 1984 Act. Is there any
national basis for treating the two |and owners differently
in the matter of paynment of conpensation for the acquisition
of their lands?

This question canme u- for consideration in Nagpur
| mprovenent Trust & Anr. (supra) decided by a special Bench
of seven Judges of this Court. Section 59 of the Nagpur
| mprovenment Trust Act, 1936 provided that the Trust may,
with the previous section of the State CGovernnent, acquire
| and under the provisions of the L.A Act, as nodified by
the provisions of the |Inprovenent Trust Act, for carrying
out any of the purposes of the |Inprovenent: Trust Act. By
Section 6.1 certain express provisions were nmade in the
matter of acquisition for the purpose of acquisition of |and
under the L.A Act and it was also laid down that "the Act
shall be subject to the further nodifications as indicated
in the Schedule". The Schedule to the Inprovenent Trust Act
contained various nodifications. Among the nodifications
made in the Schedul e was the substitution of sub-section (2)
of Section 23 of the L.A__Act and as a result the
applicability of the provisions of the sub-section (2) of
Section 23 of the L.A Act were nmde inapplicable 'to |ands
other than those specified therein. The constitutiona
validity of the provisions of the Inprovenent Trust Act, in
so far as the sanme felted to acquisition of |land, was
chall enged on the ground that same were violative of the
right to equality guaranteed under Article 14 of the
Constitution inasnmuch as the said provisions empowered the
acquisition of land at prices lower than those that woul d
have been payable if the |ands had been acquired under the
L.A. Act. The said challenge was upheld by the H-gh Court
and the provision contained in the |Inprovenment Trust Act,
wher eby Section 23 of the L.A Act, as applicable to
acquisition for the purpose of the |Inprovenent Trust Act,
were struck down on the ground of violation of Article 14 of
the Constitution. The said decision of the H gh Court was
upheld by this Court. This Court has referred to Section 17-
A which had been inserted by way of nodification as per the
Schedule to the Inprovenent Trust Act and wherein it was
provided that "in every case referred to in Section 16 or
Section 17, Collector shall, wupon paynent of the cost of
acqui sition, make over charge of the land to the Trust and
the land shall thereupon vest in the Trust, subject to the
liability of the Trust to pay any further costs which may be
incurred on account of its acquisition". It was held that in
view Section 17-A, as inserted by Paragraph 6 of the
Schedule to the Inprovenent Trust Act, it was quite clear
that the acquisition will be by the Governnent that the
l ands vest in the Trust and though the acquisition is for
the Trust and may be at its instance, but neverthel ess the
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acquisition is by the Governnent. It was pointed out that
the Governnent could t hus acquire for a housi ng
accommodati on schenme either under the L. A Act or under the
| nprovenent Trust Act and, if it were so, it would enable
the State Governnent to discrinmnate between one owner
equal ly situated from another owner. it was observed : -

"Article 14 confers an individua

right and in order to justify a

classification there shoul d be

somet hi ng whi ch justifies a
di fferent tr eat nent to this
i ndividual right. 1t seems to us

that ordinarily a  classification

based on the public purpose is not

perm ssi ble under ~Art. 14 for the

pur pose of det er m ni ng

conpensati on. The position is

different when the owner of the

land hinself _is the recipient of

benefits from an i mpr ovenent

schene, and the benefits to himis

taken into consideration in fixing

conpensation. Can classification be

made on the basis of the authority

acquiring the/land ? In other words

can di fferent principl es of

conpensation be laid if the landis

acquired for ‘or by an |nprovenent

Trust or Muinicipal Corporation or

the Government ? It seenms to us

that the answer is . in the negative

because as far as the owner is

concerned it does not matter to him

whet her the land is acquired by one

authority or the other."

"It is equally inmmterial whether

it is one Acquisition Act or

anot her Acquisition Act under which

the Iand is acquired. If the

exi stence of two Acts enables the

State to give one owner different

treatnent from another equal l'y

situat ed t he owner who is

di scrimnated against, can claim

the protection of Art. 14." [p. 48]

The provisions of the Adhiniyamare wvery sinmilar to
those contained in the Nagpur |nmprovenent Trust Act. Section
55 of the Adhiniyam is simlar to Section 59 of the Nagpur
| mprovenent Trust Act inasnmuch as both the  provisions
provide for nodifications being made in the L. A/ Act.
Section 17-A that has been inserted in the L.A Act by the
nodi fi cati ons made by the Adhiniyamis in the same ternms as
Section 17-A which was inserted by Paragraph 6 of the
Schedule to the Nagpur |Inprovenment Trust Act. The reasons
whi ch wei ghed with this Court in striking down the
provisions of the Nagpur Inprovenent Trust Act whereby
Section 23 of the earlier Act had been nodified in its
application for the purpose of acquisition under the said
Act would. therefore, equally apply while considering the
constitutional validity of the provisions of the Adhiniyam
where under the provisions of Section 23 of the L.A Act
have been nodified under the Schedule to the Adhini yam

The principle laid down by this Court in State of
Madhya Pradesh v. G C. Mandawar (supra) that Article 14
cannot be invoked when the alleged discrimnation is on
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account of laws made by two different |egislatures has no
application in the present case because under the L. A Act
as well as wunder the provision of the Adhiniyam the
acquisition is to be nade by the same authority, viz., the
State CGovernnent of Uttar Pradesh, and discrimnation arises
on account of action taken by the sanme authority.

The decision in Prakash Am chand Shah v. State of
Gujarat & Os. (supra) on which reliance has been placed by
Shri Sanyal on behalf of the Parishad, also does not |end
any assistance to his submissions. In that case this Court
was dealing with the provisions of the Bonbay Town Pl anni ng
Act, 1954 as applicable in the State of CGujarat. Under the
said Act there were three nmpdes for taking over |and,
nanely, (i) acquisition wunder Section 11 for devel opnenta
purposes for which conpensation was payable wunder the
provisions of the L.A Act as anended by the provisions
contained in the Schedule to the said Act, (ii) transfer of
| ands that takes place oncomng into force of the fina
schenme | under Section 53 of the said Act for which
conpensation is payable in accordance with Section 67 of the
said Act, —and (iii) acquisition of l'and under Section 84 of
the said Act which enpowered the State Governnent to acquire
land included in the Town Planing Schene at a subsequent
stage where anmpunt was payabl e in accordance wi th provisions
of the L.A Act as anended by the Schedule to the said Act.
In that case acquisition had been made under Section 53 of
the said Act and conpensati on was payable in-accordance with
Section 67 of the said Act and there was no provision for
paynment of solatium Wile negativing the challenge to the
validity of the acquisition on the ground of discrimnation
inthe matter of paynment of conpensation, this Court, after
referring to the decision in Nagpur |nproverment Trust & Anr,
(supra), has poi nted out that the provi si on under
consideration in that case, Vviz., Section 59 of the Nagpur
| mprovenent Trust Act, corresponds to Section 11 or Section
84 of the Bombay Town Pl anning Act and that the provisions
under Section 53 of the said Act are not |ike acquisition
proceedi ngs under the L.A. Act and the provisions of the
L.A. Act were not applicable with or without nodifications
as in the case of the Nagpur |nproverment Trust Act. Section
53 of the Bonbay Town Planning Act contained -provisions
which are simlar to those contained in Sections 38 and 39
of the Adhiniyam which also provide for vesting of certain
public lands vested in a local authority or private street
or square and paynment of conpensation for such |lands. A
provision simlar to Section 55 of the Adhiniyam was
contained in Section 11 of the Bonmbay Town Pl anning Act
whi ch provided that the L. A Act as amended by the Schedul e
to the said Act would apply to the determ nation of
conpensation for the acquisition of such land. Since the
Court was not dealing wth an acquisition under Section 11
of the Bonbay Town Planning Act the decision in Prakash
Am chand shah (supra) has no application.

Union of India v. Hari Krishan Khosla (dead) by LRs.
(supra) related to acquisition wunder the provisions  of
Requi sitioning and Acquisition of |Immovable Property Act,
1952. Section B(3) of the said Act did not provide for
paynment of solatium @ 15% and interest @ 6% on acqui sition
of requisitioned |ands. The wvalidity of Section 8(3) was
chal | enged on the ground that it was violative of Article 14
of the Constitution and reliance was placed on Nagpur
| mprovenent Trust & Anr. (supra). The said challenge was
negatived by the Court on the ground that "cases of
acquisition of land stood on a different footing than those
where such property is subject to prior requisition before
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acquisition". This decision also does not | end any
assi stance to the subm ssions of Shri Sanyal.

Since the present case involves acquisition of [|and
under the provisions of the L.A Act as applicable under the
Adhiniyam it is fully covered by the law | aid down by this
Court in Nagpur |nprovenent Trust & Anr. (supra). Keeping in
view the principles laid down in the said decision of this
Court, it has to be held that if the provisions of the
Adhi ni yam are so construed as to nean that the provisions of
the L.A Act, as they stood on the date of enactrment of the
Adhi ni yam would be applicable to acquisition or |land for
the purpose of the Adhiniyam and that the amendnents
introduced in the L.A  Act by the 1984 Act relating to
determ nation and paynent of conpensati on are not
applicabl e, the consequence would be that the provisions of
the L. A Act, as applicable under the Adiniyam would suffer
fromthe vice of arbitrary and hostile discrimnation. Such
a consequence would has avoided if the provisions of the
L.A Act as anended by the 1984 Act, relating to
det erm nation and paynment of  conpensation would apply to
acquisition of lTand for the purposes of the Adhiniyam There
is nothing in the Adhiniyamwhich precludes adopting the
latter construction. ~On the other hand, the provisions of
the Adhi niyam showthat ~the intention " of the Legislature,
whil e enacting the Adhiniyam was to confer the benefit of
solatium @ 15% by nodifying Section 23(2) in the Schedul e,
whi ch benefit was not avail abl e under the provisions of the
L.A Act as it was applicable in the State of Utar Pradesh
at the time of enactnent of the Adhiniyam It cannot,
therefore, be said that the intention of the Legislature, in
enacting the Adhiniyam was to deny to the |andowners the
benefits relating to det erm nati on and paynent of
conpensation which would be available to them under any
amendnment made in the L.A Act after the enactrment of the
Adhi niyam W are, therefore, of the opinion that on a
proper construction of Section 55 of the Adhiniyamit nust
be held that while incorporating the provisions of 'the L.A
Act relating to determ nation and paynent of conpensation
woul d be applicable to acquisition of |ands for the purposes
of the Adhiniyam This and that the amendnents introduced in
the L.A  Act by the 1984 Act relating to determnation and
payment of conpensation, viz, Section 23(1-A) and Section
23(2) and 28 as anmendnent by the 1984 Act would be
applicable to acquisitions for the purpose of the Adhiniyam
under Section 55 of the Adhini yam

In view of the construction placed by us on the
provisions of Section 55 of the Adhiniyam that the
provisions of the L.A Act, as anended by the 1984 Act
relating to determ nation and paynent of conpensation,” woul d
be applicable to acquisition of land for the purposes of the
Adhiniyam it is not necessary to deal with the subm ssion
that if the provisions of the 1984 Act are held to be not
applicable in the matter of acquisition of land for the
pur poses of the Adhiniyamthe provisions of the L.A Act, as
appl i cabl e under the Adhiniyam would be void on the ground
of repugnance under Article 254 of the Constitution

As regards the determination of the market value of the
land sin question, it nay be stated that the said market
value has to be determined with reference to August 27,
1983, the date of publication of the notification under
Section 28 of the Adhiniyam which has been equated with a
notification under Section 4(1) of the L.A Act. The area of
the land acquired is nore than 200 acres. It lies within the
municipal limts of the city of Meerut and is adjacent to
I ndira Nagar, Shiv Shakti Nagar and Shiv Sagar Col ony. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 21

Land Acquisition Oficer determ ned the market value at Rs.
30/ - per sq. yard. The | and owners sought reference claimng
that the market value was Rs. 150/- per sq. yard. Seven
exenplars were filed. The exenmplar relied upon by the
Pari shad was a sale deed dated March 31, 1982 in respect of
16 biswas and 1 biswasanis of land situated in Mhalla
I ndira Nagar which showed a price of about Rs. 40/- per sq,
yard. The exenplars filed on behalf of the |land owners were
in respect of plots neasuring from22.22.sq yards to 260 sq
yards of land and the price ranged form Rs. 110/- per sq
yard to Rs. 150/- per sq yard. The GCvil Court fixed the
mar ket value at Rs. 150/- per sqg, yard and nade a deduction
of 10% for devel opment.  The Parishad in its appeals before
the H gh Court assailed the said determ nation of the narket
value by the Cvil Court. Some of the land owners filed
cross-objections assailing the 10% deduction. In the Hi gh
Court an application was subm tted on behal f of the Parishad
for permssion to file certain agreenents to sell by way of
addi ti onal evidence. The said application was rejected by
the Hgh ' Court on the viewthat there was no material that
the said agreenments had natured into sale transacti ons even
after eight vyears of their execution and that the said
agreements were not of any assistance in the matter of
determ nation of the market value. The H gh Court has al so
held that the exenplar submtted by the Parishad coul d not
be accepted for the reasons that therein it was
categorically provided that the purchaser would take the
ri sk of statutory prohibitions, if any, on the transfer and
that the vendor would not be responsible and that for
covering the risk, ~the purchaser wll normally denand
reduction in the rate. Referring to the exemplars produced
by the | and owners of any deficiency had been brought to its
notice. The High Court has pointed out that admttedly, the
acquired land was not developed and it may only have the
potentiality of devel opnent to be used as building sites and
while facilities for drainage, electricity supply, water
supply and pucca road are available in those devel oped
areas, the |land which is acquired neasuring nore than 200
acres does not have such advantages. The Hi gh Court was,
however, of the view that as the acquired land is within the

municipal limts and is surrounded by the developed area
with buildings and pucca roads and other facilities and has
the advantage of road passing by the side, it has

potentiality of developing though it cannot be treated to
have similar advantage as the land in the developed areas.
The High Court has also taken note of the fact that the
entire acquired areas was used for the purpose of
agriculture even in 1983 when the surrounding areas. had
al ready developed. In the |I|ight of aforesaid circunstances
the High court held that the rates available for land in
devel oped area could not be adopted for determ nation of
mar ket value of the acquired |and though they can be used
for guidance to determ ne the market value by taking note of
ot her circunstances as avail able on record. Referring to the
exenpl ar dated February 24, 1983 relied upon by the land
owners in respect of a plot nmeasuring 260 sq. yards which
reflected a rate of Rs. 110/- per sq. yard, the H gh Court
has stated that the said |and was below 4 to 5 ft. of road
level and that in the absence of any material as to any
ot her di sadvantage, this disadvantage of a piece of |and
could be give due weight to held that such snmall strips of
an area of 260 sq. yards in the acquired |land would al so
have to be valued at the rate of Rs. 110/- per sq. yard. The
H gh Court, therefore, fixed the value of the acquired | and
at Rs. 110/- per sq. yard. As regards the devel opnent
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charges, the Hi gh Court held that normally when a big area
is acquired for housing project and rate for snall strip of
| and havi ng equal advantage is available this Court normally
provi des for deduction of one third from the rate and,
therefore, it would not be unreasonable to deduct one third
fromRs. 110/- to arrive at the market value. The H gh Court
has, therefore, fixed the market value of the acquired |and
at Rs. 73/- per sq. yard. The said determ nation by the Hi gh
Court has been assailed by the |earned counsel for the
Pari shad as well as for the | and owners.

Shri Sanyal has subnmitted that the Hi gh Court was in
error in rejecting the application for additional evidence
filed by the appellants.  On behalf of the I and owners the
| earned counsel have urged that the H gh Court was in error
in reducing the market value fromRs. 150/- per sg. yard to
Rs. 110/- per sq. yard and in permtting the deduction of
one third. The |learned counsel have placed reliance on the
decisions in Kaushalya Devi Bogra & Os. v. The Land
Acqui sition Oficer, Aurangabad & Anr. 1984 (2) SCR 900;
Bhagwat hul a-Samanna & Ors. v. Special Tahsildar & Land
Acqui sition Oficer Viskhapatham 1991 (4) SCC 506 and
Meharbad & Ors. v. The State of U P. & Os., 1997 (4) SCALE
363.

W do not find any substance in the subm ssions urged
on behalf of the Parishad regarding rejection of the
application for adduci ng additional evidence of any materia
that the agreenments for sale relied  upon had matured into
sal e transactions not much assistance could be derived from
themin the matter  of determ nation of the narket val ue of
the acquired | and.

As regards the grievance of the |land owners regarding
the determ nation of the market val ue of the acquired | and,
we are of the view that no case is nmade out for interference
with the said deternination by the H gh Court. In fixing the
value of the acquired land at “Rs. 110/- per sq. yard the
Hi gh Court has placed reliance on~ one of the exenplars
submtted by the | and owners which was in respect of an area
of 260 sq. yards showing a price of Rs. 110/- per sq. yard.
W do not find and ground to interfere with the said
determ nation by the Hgh Court fixing the value at Rs.
110/ - per sg. yard.

The direction about deduction of one third of the said
price towards cost of developnent for the housing schene
i nvol ving construction of roads and other anenities is in
consonance with the various decision of this Court wherein
this Court has allowed one third deductionin the price
towards cost of developnent [See : Tribeni Devi & Os. v.
Col l ector of Rachi, 1972 (3) SCR 208; Vijay Kumar Moti La
v. State of Mharashtra. 1981 (2) SCR 719; Special /Land
Acqui sition Oficer, Bangalore v. V.T. Velu & Os. 1996 (2)
SCC 538; K. S. Shivadevamma & Ors. v. Assistant Conmi ssioner
& Land Acquisition OOficer & Anr. 1996 (2) SCC 62; Basant
Kumar v. Union of India 1996 (11) SCc 542].

In Kaushalya Devi Bogra & Os (supra), on which
reliance has been placed by the |earned counsel for the
claimants, this Court has laid down that for determining the
market value of a large property on the basis of sale
transactions for a snmall property a deduction should be
given and that while in Special Land Acquisition Oficer,
Bangal ore v. T. Adinarayam Setty, 1959 Supp. (1) SCR 404, a
deduction of 25%was Indicated, there were certain other
cases where the view taken is that the deduction should be
to the extent of one third. W are, therefore, unable to
uphol d the contention that the deduction of one third which
has been allowed by the Hi gh Court on the value of Rs. 110
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per sq. yard. calls for interference by this Court. W,
therefore, do not find any nerit in the appeals that have
been filed by the | and owners assailing the determ nation of
the market value at Rs. 73/- per sq. yard by the High Court.

For the reasons aforenentioned, the appeals field by
the Parishad as well as the appeals filed by the | and owners
are dism ssed. No order as to costs.

(B) WRIT PETI TIONS NOS. 224/97 AND 339/97

These Wit Petitions have been filed under Article 32
of the Constitution by the Petitioners wherein they have
assailed the constitutional validity of the provisions
contained in the Adhiniyam as nodified wher eby the
provisions of the earlier Act as applicable to acquisition
under Section 55 of the Adhi niyam have been nodified in so
far as it results in  reduction of anpbunt of conpensation
payable to the petitioners-land owners.

The ground on-which the validity of the said provisions
i s chal l.enged is that under the provisions of the earlier
Act as' amended by the 1984 Act solution is payable at the
rate of . '30% under Section 23(2) as anmended and interest at
the rate —of 9% and 15% under Section 28 as anended, while
under the wearlier Act as nodified by the Adhiniyam sol atium
is payable at a lower rate of 15%and interest at a | ower
rate of 6% and thi's anbunts to denial of right to equality
and violative of /the provisions of Article 14 of the
Constitution. In view of the construction place by us on the
provi sions of the Adhiniyamrelating to acquisition of |and
for the purposes of | the Adhiniyam these wit petitions do
not survive and they are, therefore, dism ssed. No costs.

(C CdVIL APPEALS NOS. 13191 OF 1996 AND 222 COF 1997

These appeals are directed against the interimorders
passed by the Allahabad Hi gh Court pending appeals. Cvi
Appeal No. 13191 of 1996 has been filed agai nst order dated
August 3, 1986 where by Hi gh Court ~has dismissed the
application filed by the Parishad for nodification of the
earlier order dated Decenber 14, 1992. Civil Appeal No. 222
of 1997 has been filed against the order of the Hi'gh Court
dated February 7, 1996 whereby the Hi gh Court has di snm ssed
the application for inter in relief submtted by the
Pari shad.

It has been pointed out that while passing the said
orders the Hi gh Court has proceeded on the basis that the
provisions of the L.A Act, as anended by the 1984 Act, as
anended by the 1984 Act, are applicable and enhanced
solatium @ 30% and interest @ 9% and 15%is -payable in
respect of acquisition of lands by the Parishad on the basis
of notifications publ i shed wunder Section 28 of the
Adhi ni yam

In view of the construction placed by us on the
provision of Section 55 of the Adhibiyam relating to
acquisition of land for the purposes of the Adhiniyam we do
not find merit in these appeals and the same are, therefore,
di sm ssed. No order as to costs.

(D) SPECI AL LEAVE PETITIONS (CIVIL) NOCS, 20601 of 1995 AND
20599 OF 1995

These special |eave petitions are directed against the
judgrment of the Allahabad Hi gh Court dated Cctober 28, 1994
whereby the appeals filed by the Parishad against the
judgrment of the Additional District Judge, Meerut, in
reference under Section 18 of the L.A Act have been
dismssed. In the inpugned judgnent the H gh Court has
proceeded on the basis that the acquisition of |and had been
made under the L.A. Act on the basis of the notifications
i ssued under Section 4(1) of the L.A Act. It has been
poi nted out by the |[|earned counsel appearing on behalf of
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the Parishad that the proceedings for acquisition were
initiated on the basis of notifications published under
Section 28 of the Adhiniyam and notifications were not
i ssued under Section 4(1) of the L.A Act and that
conpensation had to be determined in accordance with the
provisions of the L.A Act as nodified by Section 55 read
with the Schedule to the Adhiniyam and that under the said
provi sions solatium was payable under Section 23(2) of the
L.A Act @15% and not @ 30%

Since in view of the construction placed by us on the
provisions of section 55 of the Adhiniyam there is no
difference in the anobunt of conpensation payable under the
provisions of the L.A Act as applicable to acquisition of
land for the purposes of the Adhiniyam and the conpensati on
payable for acquisition of ‘land under the L.A Act, the
speci al |eave petitions are dismnssed.




