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1. In this group of matters a common question arises for
our consideration. It is to the follow ng effect "whether

Section 4(1) of the Benam Transactions (Prohibition) Act,
1988 (hereinafter referred to " Act’) can be applied to suit,
claimor action to enforce any right in property held benam
agai nst person in whose nane such property is held or any
other person, in such proceeding is initiated by or on be-
hal f of a person clainmng to be real owner
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thereof, prior to the conming into force of Section 4 (1) of
the Act. Section 4 with its relevant sub-sections reads as
under :

"Prohibition of the right to recover property held benam -
(1) No suit, claimor action to enforce any right in respect
of any property held benani against the person in whose nane
the property is held or against any other person-shall lie
by or on behalf of a person claimng to be the real owner of
such property.

(2) No defence based on any right in respect of any
property held benanm, whether against the person.in  whose
nane the property is held or agai nst any other person ' shal
be allowed in any suit, claim or action by or on behalf of
a person claimng be the real owner of such property.

(3) Nothing in this section shall apply,

(a) Were the person in whose nane the property is held is
a coparcener in a H ndu undivided famly and the property
is held for the benefit of the coparceners in the fanmly; or
(b) Were the person in whose nane the property is held is
a trustee or other person standing in a fiduciary capacity,
and the property is held for the benefit of another person
for whomhe is a trustee or towards whom he stands in such
capacity.

2. In fact the question is answered in the affirmative by
Division Bench of this Court in Mthilesh Kumari & Anr.
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v.Prem Behari Khare (1989 (1) S.C.R 621). In that case two
| earned judges of this Court constituting the Division Bench
have taken the aforesaid affirmative view The correctness
of that view came up for consideration before another
Di vi si on Bench of

this Court. That, Division Bench by its order dated 10th
March, 1992 directed that these natters be placed for
hearing at the bottom of the mscellaneous list for fina

hearing on 22nd March, 1992 before a three Judge Bench

Utimately this group of matters canme to be placed for fina

hearing before this Bench.

3. We have heard | ear ned counsel for
the respective parties on this question. Learned advocates
were agreeable that though the order of the Division Bench
dated 1 h March, 1992 has resulted in placing these matters
before threelJudge Bench for final hearing, we may after an
swerving ‘the question canvassed before us, sent back the
matters to the Bench of two | earned Judges who can dispose
of the same on nerits in accordance with law, in the 1|ight
of answer given by us on the aforesaid question

4. In order to appreciate the nature of the controversy
posed for our consideration. we may note a few relevant
facts leading to ‘these proceedings. In nmost of the
proceedings various suits were filed 'years back before
conmng into operation of Section 4(1) of the Act. These pro-
ceedings were pending either at the First Appeal stage or
Second Appeal stage or in revision before the H gh Court or
in civil appeals before this Court. when Section 4(1) came
into operation. The question is whether these pending
proceedings at various stages in the hierarchy can get
enconpassed by the sweep of Section 4 (1) laid down by that
section.

5. Learned counsel appearing for the concerned plaintiffs
subm tted before us that Sections 3, 5 and 8 of the Act cane
into force on 5th Septenber, 1988 when
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the Act received the President’s assent and the renaining
Sections were deenmed to have cone into force on- 19th My,
1988 and that prior to the comng into force of the Act and
the relevant provisions thereof, litigations were already
filed by the parties and they had to be governed by the then
existing law which held the field at the tine of initiation
of these proceedings and that there is nothing in the Act to
indicate that any of the provisions of the Act including
Section 4 (1) has any retrospective effect. They - furt her
contended that even the Division Bench of this~ Court in
Mthilesh Kumari’'s case (supra) has taken the view  that

Section 3(1) of the Act is prospective in operation. Under
these circunstances, they subnitted that it would be
i nconsi st ent to hold that though the Act is not

retrospective it would apply to all pending proceedings at
what ever stage they, m ght be and such proceedi ngs would in-
cur dismssal under Section 4 (1). They submitted  that
there was a substantive right in the plaintiff wunder the
existing laws which had sanction of nobre than a century,
under which consistently such benanm transactions were
recogni sed and could be enforced by courts of |aw That
this substantive right is sought to be taken away by Section
4 (1) and unless there is anything to suggest that it is
retrospective in, operation, it could not be treated to be
retrospective.

6. Lear ned counsel appeari ng for t he
respondent s/ def endants on the other hand subnmitted that even
though the Act may not be retrospective, at least to the
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extent it is roping in all past transactions of benam
purchases of properties and when rights arising therefrom
arc sought to be put to an end by Section 4 (1) which covers
any or every property held benam, there is no reason why
the said Section cannot apply to such proceedings at any

stage till they get finally decided by the highest court in
the hierarchy. |If there is any change in | aw by which any
pending litigation beconmes inconpetent, such change in |aw

can be applied to such pendi ng proceedi ngs at whatever stage
they night be pending before higher Courts. |In short they
submitted that the decision rendered by Saikia J. in
Mthilesh Kumari’s case (supra) |ays down correct |aw and
requires no reconsideration
7. Havi ng given our anxious consideration to these riva
contentions, we have ‘reached the conclusion that t he
guestion has to be answered in the negative, and it nust be
held that the decision of the Division Bench taking a
contrary view does not |ay down correct |aw.
8. These reasons are these. Under vari ous | ega
provisions ~holding the field prior to the comng into
operation-of this Act, benam transactions were a recognised
speci e of legal transactions pertaining to i movabl e
properties. Under the Indian Trusts Act, 1882 alnobst 113
years back the then | egislature enacting the law laid down
in Section 82 as under:-
"Transfer to one for consideration paid by
anot her where property is transferred to one
person for a consideration paid or provided by
anot her person, -and it appears. that such
ot her persondid not intend to pay or
provi de such consideration for the benefit of
the transferee, the transferee nust hold the

property for the for the benefit of t he
person payi ng orproviding the
consi deration.

X X

Nothing in this Section shall be deened to

affect the Code of Civi

674

Procedure, Section 317, or the Act No. Xl of

1859 (to inprove the lawrelating to sales of

land for arrears of revenue in the Lower

Provi nces under the Bengal Pr esi dency),

Section 36."
9. Therefore, it was legal right of the plaintiff to
contend in those days that even though the transfer of the
property had been effected in the nane of def endant
benam dar for the plaintiff fromwhomthe consideration had
noved the plaintiff was the real owner and, therefore, the
def endant was bound to restore such property to the rea
owner. |f the benam dar took up a defiant attitude then the
| aw provi ded a substantive right to the plaintiff to come to
the Court for getting appropriate declaration and 'relief of
possession on that ground. Various Courts in India over a
century used to entertain such suits and such suits on proof

of relevant facts used to be decreed. The legislature,
however, in its w sdom considered the question of enacting
an appropriate legislation for prohibiting such benam
transacti ons. For the purpose earlier Benami Transactions

(Prohibition of the Right to Recover Property) O dinance,
1988, was pronul gated by the President and it was followed
by the Act, the different sections of which cane into force
on the respective dates as nentioned herei nabove. It may
al so be kept in view that these exercises were undertaken in
the, [light of India Law Comm ssion’s 57th Report on benan
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transaction. This Report was submitted on 7th August, 1973
by the Law Commission after studying benam system as
operating in India and England. He Law Conmi ssion also
exam ned inplications of the provisions of the Indian Trusts
Act, 1882 and other statutory nodifications of the benan
| aw as contained in the Code of Civil Procedure, the Trans-
fer of Property Act, the Indian Penal Code and the |ncone
Tax Act. In that Report, the Law Conm ssion suggested
retrospective effect to be accorded to the pr oposed
| egi sl ation. 15 years, however, passed by and the Parlianent

did not take any steps in this connection. |In the neantimne,
many nore suits concerning benam transactions not only saw
the light of day but also got successfully disposed of.

Sone of them however, were pending in first appeals or
second appeal s or revisions.  Then, as not earlier, on 19th
May, 1988 the President of I'ndia promulgated the Ordinance
to prohibit the right to recover property held benani and
for matters connected therewith and incidental thereto based
on the 'suggestion of the Law_ Conmi ssion of I ndi a.
Thereafter ~the law Conmi ssion was requested to take up the
guesti on of benan transactions for detailed exam nation and
to give its considered views as early as possible so that a
Bill to replace the Ordi nance could be drafted on the basis
of its recomendations and got passed by the Parlianent.
I ndi an Law comm ssion by its 130th Report on August 14, 1988
recormended passi ng of appropriate ['egi sl ation and
accordingly the Benani Transactions (Prohibition) Bill 1988,
drafted after getting the Report, was introduced in the
Rajya Sabha on 31st August, 1988 and the Bill was passed.
In para 3.18 of its Report. the Law Comm ssion nade the fol -
| owi ng recomendation in connection with the retrospective
operation of the proposed |egislation:-
"3.18. Therefore viewed fromeither angle, the
Law Conmmi ssion is of -the firm opinion that the
| egi sl ation replacing the ordi nance should be
retrospective in operation and that no | ocus
penitential need be given to the persons who
had entered into benani transactions in the
past. They had notice of one and a half
decades to set their house in order No nore
i ndul gence is called for."
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10. It is thereafter that the Act cane to be
passed by both the Houses of Parlianment -and
cane into force as stated above. It might be

appreciated that though the Law Conmi ssion
recommended retrospective applicability of the
proposed |egislation, the Parlianment did not
nmake the Act or any of its Sections expressly
retrospective in its wisdom A bird s eye
view of the Act «clearly establishes this
position. The Act being Act. No. 45 of 1988
in its preanble states that it is an act to
prohi bit benam transactions and the right to
recover property held benam, for natters
connected therewith or incidental thereto.
Section 3 which is the heart of the Act
i nposes the required prohibition of benan

transacti ons. It reads as under -
"3. Prohibition of benam transactions-
(1)No person shall enter into any benan

transacti on.

(2)Nothing in sub-section (1) shall apply to
the purchase of property by any person in the
nane of his %*life or unmarried daughter and
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it shall be presuned, unless the contrary is
proved, that the said property had been
purchased for the benefit of the wife or the
unmarri ed daughter.
(3)Whoever enters into any benam transaction
shall be punishable with inprisonment for a
term which may extend to three years or wth
fine or with both.
(1) Notwi t hstanding anything contained in the
Code of Crimnal Procedure, 1973 (2 of 1974),
an offence under this section shall be non-
congni zabl e and bail able.”
A nere look at the above provisions shows that the
prohi bition under Section 3(1) is agai nst persons who are to
enter into benam transactions and it has laid down that no
person shall enter ~into  any benam transaction whi ch
obviously means fromthe date.on which this prohibition
comes into operationi.e. with effect from Septenmber 5,

1988. " Mat takes care of future benam transactions. We
are not concerned with sub-section (2) but sub- section (3)
of Section 3 also throws1ight on this aspect. As seen
above, it states that whoever enters into any benani

transaction shall be punishable with inprisonnent for a term
which rmay extend to three years or with fine or with both.
Therefore, the provision creates a new offence of entering
into such benam transactions. It is nade  non-congnizable
and bailable as |aid down under sub-section (4). It is
obvious that when a statutory provision creates new |i-
ability and new of fence it would naturally have prospective
operation and would cover only those offences which take
place after, section 3 (1) comes into operation. In fact
Sai kia J. speaking for the Court in Mthilesh Kumari’'s case
(supra) has in ternms observed at page 635 of the report that
Section 3 obviously cannot have, retrospective operation

We respectfully concur with this part of the |earned Judge’s
view. The real problemcentres round the effect of / Section
4(1) on pendi ng proceedi ngs wherein claimto any property on
account of it being held benam by other side is on the
anvil and such proceedi ng had not been finally disposed of
by the time Section 4(1) canme into operation, namely, on
19th May, 1988. Saikia J. speaking for the Division Bench
in the case of Mthilesh Kumari (supra). gave the follow ng
reasons for taking the viewthat though Section 3 is
prospective and though Section 4(1) is also not —expressly
nmade retrospective, by the legislature,~ by “necessarily
inmplication, it appears to be retrospective and would apply
to all pending
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proceedi ngs wherein right to property allegedly held benam

is in dispute between parties and that Section 4(1) wll
apply at whatever stage the litigation mght be pending in
the hierarchy of the proceedi ngs

(1) Section 4 clearly provides that no suit, claim or
action to enforce any right in respect of any property  held
benam against the person in whose nanme the property is held

or against any other person shall lie by or on behalf of a
person claimng to be real owner of such property. Thi s
natural ly relates to past transaction as well. The
expression 'any property held benami’ is not limted to any

particular time, date or duration. Once the property is
found to have been held benam, no suit, claim or action to
enforce any right in respect thereof shall lie.

(2) Simlarly sub-section (2) of Section 4 nullifies the
def ences based on any right in respect of any property held
benam whet her against the person in whose name the property
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is held or against any other person in any suit, claim or
action by or on behalf of a person claimng to be the rea
owner of such property. It neans that once a property is
found to have been held benanmi the real owner is deprived of
such a defence agai nst the person in whose name the property
is held or any other person. In other words, in its sweep
Section 4 (2) engulfs past benam transactions also.

(3) Wien an Act is declaratory in nature, the presunption
against retrospectively is not applicable. A statute
declaring the benami transactions to be unenf or ceabl e
belongs to this type. The presunption against taking away
vested right will not apply in this case in as nuch as under
law it is the benam dar in whose nane the property stands,
and | aw only enabl ed the real owner to recover the property
from hi mwhich right has now been ceased by the Act. 1In one
sense there was a right to recover or resist in the rea
owner against the- benamdar. Ubi ibi renedium \Were the
renedy is barred, the right is rendered unenforceable.
(4)When the law nullifies the defences available to the rea
owners in recovering the benam property fromthe benam dar
the |aw nust apply irrespective of the time of the benan
transactions. The expression-"shall be" under Section 4(1)
and "shall be allowed" in Section 4(2) are prospective and
shall apply to present (future stages) and future suits,
clains or action only.

(5) The word "suits" would include appeals and further

appeal s as appeals arc in continuation of the suits. Thi s
is an aspect of  procedural Ilaw and, therefore, when
procedure is changed for deciding any such  proceedings
between the parties the provisions of such procedural |aw

can be applied to such pending proceedings by 'necessary
i mplication.

(6) Repel ling the contention that rights of the parties to a
suit would be determ ned on the basis of rights available to
them on the date of filling of the suit and distinguishing
the judgment of this Court . in Nand Kishore Marwah v.
Sanundri  Devi (1987 (4) S.C. C. 382), it was observed that
the aforesaid case was for eviction where the rights of the
parties on the date of suit were material unlike in this
case where subsequent |egislation has nullified for defences
of benam hol ders.

11. Before we deal, with these six
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consi derations which weighed with the Division Bench for
taking the view that Section 4 will apply retrospectively in
the sense that it will get telescoped into all  pending
proceedi ngs, howsoever earlier they m ght have been filed,
if they were pending at different stages in the hierarchy of
the proceedings even upto this Court, when Section 4  cane
into operation, it would be apposite to recapitulate the
sailent feature of the Act. As seen earlier, the  preanble
of the Act itself states that it is an act to prohibit
benam transactions and the right to recover property  held
benam, for matters connected therewith or i nci dent al
t heret o. Thus it was enacted to efface the then existing
rights of the real owners of properties held by others
benam . Such an act was not given any retrospective effect
by the legislature. Even when we conme to Section 4, it is
easy to visualise that sub section (1) of Section 4 states
that no suit, claimor action to enforce any right in
respect of any property held benam against the person in
whose nanme the property is held or against any other shal
lie by or on behalf of a person claimng to be real owner of
such property As per Section 4 (1) no such suit shal
henceforth lie to recover the possession of the property
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held benam by the defendant. Plaintiff’s right to that
ef fects sought to be taken away and any suit to enforce such
aright after coming into operation of Section 4(1) that 1is
19th May, 1988, shall not lie, The legislature in its w sdom
has nowhere provided in Section 4(1) that no such suit,
claimor action pending on the date when Section 4 cane into

force shall not be proceeded with and shall stand abated.
On the contrary, clear legislative intention is seen from
the words "no such claim suit or action shall lie" neaning

t hereby no such suit, claimor action shall be permitted to
be filed or entertained or admtted to the portals of any
Court for seeking such a relief after coining into force of
Section 4(1). In Collins English Dictionary, 1979 Edition
as reprinted subsequently, the word 'lie’ has been defined
in connection with suits and proceedings. At page 848 of
the Dictionary while dealing with topic No.9 under the
definition of termTie it is stated as under

"For an-action, claimappeal etc. to subsist,

be maintainable or admi ssible".
The word " lie’ in connectionwith the suit, claimor action
is not defined by the Act, If we go by the aforesaid
dictionary neaning it would nean that such suit claim or
action to get any property declared benami wll not be
admtted on behalf of such plaintiff or  applicant against
the concerned defendant in whose nanme the property is held
on and from the date on which this prohibition against
entertaining of such suits conmes intoforce.  Wth respect,
the view taken by that Section 4 (1) would apply even to
such pending suits which were already filed and " entertai ned
prior to the date when the Section came into force and which
has the effect of destroying the then existing right of
plaintiff in connection with the suit property cannot be
sustained in the face of the clear |anguage of Section 4(1).
It has to be visualised that the legislature in its w sdom

has not expressly nade Section 4 retrospective. Then to
imply by necessary inplication that Section 4 would have
retrospective effect and would cover pending litigations

filed prior to conming into force of the Section would
amount to taking a view which would run counter to the
| egi sl ative schene and intent projected by vari ous
provi sions of the Act to which we have referred earlier. it
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is, however, true as held by the Division Bench that on the
express | anguage of Section 4 (1) any right inhering in the
real owner in respect of any property held benani would get
ef faced once Section 4 (1) operated, ‘even if such
transaction had been entered into prior to the coming into
operation of Section 4(1), and hence-after Section  4(1)
applied no suit can lie in respect to such a past ~benam

transacti on. To that extent the Section nay be retro-
spective. To highlight this aspect we nmay “take an
illustration. If a benam transaction has taken place in

1980 and a suit is filed in June 1988 by the plaintiff
claimng that he is the real owner of the property -and
defendant is nerely a benam dar and the consideration has
flown fromhimthen such a suit would not lie on account of
the provisions of Section 4(1). Bar against filling,
entertaining and admi ssion of such suits would have becone
operative by June, 1988 and to that extent Section 4 (1)
woul d take in its sweep even past benam transactions which
were sought to be litigated upon after coming into force of
the prohibitory provision of Section 4(1); but that is the
only effect of the retrospectivity of Section 4(1) and
not hing nore than that. Fromthe conclusion that Section 4
(1) shall apply even to past benam transactions to the
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af oresai d extent, the next step taken by the Division Bench
that therefore, the then existing rights got destroyed and
even though suits by real owners were filed prior to comng
into operation of Section 4 (1) they would not survive, does
not logically follow.
12. So far as Section 4 (2) is concerned, all that s
provided is that if asuit is filed by a plaintiff who
clains to be the owner of the property under the docunent in
his favour and holds the property in his name, once Section
4(2) applies, no defence will be permitted or allowed in any
such suit, claim or action by or on behalf of a person
claimng to be the real owner of such property held benam.
The disallowing of such a defence which earlier was
avai l abl e, itself suggests that a newliability or restric-
tion is inmposed by Section 4 (2) on a preexisting right of
the defendant. Such a provision also cannot be said to be
retrospective or retrospective by necessary inplication. It
is also pertinent, to note that Section 4(2) does not
expressly seek to apply retrospectively. So far as such a
suit which  is covered by the sweep of Section 4(2) is
concerned, the prohibitionof Section 4 (2) cannot apply to
it as it is not a claimor action filed by the plaintiff to
enforce right in respect of any property held benam. On
the contrary, it isa suit, claimor action flowng fromthe
sale deed or title/deed in the name of the plaintiff. Even
though such a suit nmight have been filed prior to 19.5.1988,
if before the stage of filling of defence by the real owner
is reached, Section 4(2) beconmes operative from 19th My.
1988, then such a defence, as l|laid down by Section 4(2) wll
not be allowed to such a defendant. However, that woul d not
nmean that Section 4(1) and 4 (2) only on that score can be
treated to be inpliedly retrospective so as to cover all the
pending litigations in connection with enforcenment of such
rights of real owners who are parties to benanm transactions
entered into prior to the comng into operation of the Act
and specially Section 4 thereof. It is also pertinent to
note that Section 4(2) enjoins that no such defence ’shal
be allowed’ in any claim suit or action by or on behalf of
a person claimng to be the real owner of such property.
That is to say no such defence shall be allowed for the
first tine after conmng into
679
operation of Section 4(2). |If such a defence is _already
allowed in a pending suit prior to the com ng into operation
of Section 4(2), enabling an issue to be raised on such a
def ence, then the Court is bound to decide the issue arising
fromsuch an already allowed defence as at the relevant tine
when such defence was allowed Section 4(2) was out of
pi cture. Section 4 (2) nowhere uses the words "No defence
based on any right in respect of any property held benam
whet her against the person in whose nane the property is
held or against any other person, shall be allowed to be
rai sed or continued to be raised in any suit." Wth respect,
it was wongly assunmed by the Division Bench that such _an
already allowed defence in a pending suit would-also get
destroyed after coming into operation of Section 4(2). We
my at this stage refer to one difficulty projected by
| ear ned advocate for the respondents in his witten
subm ssions, on the applicability of Section 4 (2). These
subm ssi ons read as under
"Section 4(1) places a bar on a plaintiff
pl eadi ng 'benanmi’, while Section 4 (2) places
a bar on a defendant pleading 'benani’ after
the coming into force of the Act. In this
context, it would be ananolous if the bar in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

Section 4 is not applicable if a suit pleading
" benam’ is already filed prior to t he
prescri bed date, and it is treated as
appl i cabl e only to suit which he filed
thereafter. It would have the effect of
classifying the so-called real’ owners into
two classes those who stand in the position
of plaintiffs and those who stand in the
position of defendants. This may be clarified
by means of an illustration. A and B are
"real’ owner s who have bot h pur chased
properties in say 1970, in the names of C and
D respectively who, are ostensible owners viz.
benam dars. Afiles a suit in February 1988
i.e. before the coming into force of the Act
agai nst- C, for declaration of his title saying
t hat C is actually holding it as hi s
benam dar . According to the petitioner’s
argunent, such a plea would be open to A even
after comng into force of the Act, since the

suit has already been |aid. On the other
hand, if Dfile a suit against B at the sane
for declaration and injunction, cl ai m ng

hi nsel'f to be the owner but B s opportunity to
file/a witten statenment cones in say Novenber
1988 when the Act has al ready cone into force,
he in his witten statenent pleaded that D is
a benami dar and that he, B is the real owner.
Thus A and B, both ' real’ owners, would stand
on a different footing, depending upon whether
they would stand in the position of plaintiff
or defendant. It is respectively submtted
that such a differential treatnment would not
be rational or |ogical."
13. According to us this difficulty is inbuilt in  Section
4(2) and does not provide the rationale to hold that this
Section applies retrospectively. The legislature itself
thought it fit to do so and there is no challenge to the
vires on the ground of violation of Article 14 of the
Constitution. It is not open to us tore-wite the section
al so. Even otherwise, in the operation of Section4 (1) and
(2), no discrimnation can be said to have been made anbngst
different real owners of property, as tried to be pointed
out in the witten objections. |In fact, those cases in
which suits are filed by real owners or defences are all owed
prior to coming into operation of Section 4(2), would form
a separate class as conpared to those cases where a state

for filling such suits or defences has still not reached by
the tinme Section 4(1) and (2) starts operating.
Consequently, latter type of cases would form a distinct

category of cases There is no question of discrimna
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tion being neted out while dealing with these two cl asses of
cases differently. A real owner who has already been
all owed defence on that ground prior to comng i-nt o
operation of Section 4(2) cannot be said to have been given
a better treatnment as conpared to the real owner who has
still to take up such a defence and in the nmeantine he is
hit by the prohibition of Section 4(2). Equally there
cannot be any conparison between a real owner who has filed
such suit earlier and one who does not file such suit till
Section 4 (1) comes into operation. Al real owners who
stake their <clains regarding benam transactions after
Section 4(1) and (2) canme into operation are given uniform
tr eat nent by these provisions, whether they cone as
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plaintiffs or as defendants. Consequently, the grievances
raised in this connection cannot be sustai ned.

14. At this stage, we may also usefully refer to Section
7(1) of the Act which |lays down that Sections 81, 82 and 94
of the Indian Trusts Act, 1882 (2 of 1882), Section 66 of
the, Code of G vil Procedure, 1908 (5 of 1908), and Section
281- A of the Incone Tax Act, 1961 (43 of 1961,), are thereby
reveal ed. We have already seen Section 82 if the |Indian
Trusts Act which gave alnpbst for a period of a century or
nore a legal right to the real owner to claim against the
purported owner that the consideration paid was by t he
real owner and the transferee held the property for the
benefit of the person paying consideration for supporting
the transaction It is this right which got destroyed by
section 7 of the Act with ef f ect from 19th
May, 1988. If any suits or proceedi ngs were pending prior
to that date, invoking, Section 82 of,the Indian in Trusts
Act, what is to happen to such suits is not answered

by Section 4(1) of the Act or by any other provisions of the

Act . W _have, therefore, to turn the General O auses Act,
1897 for  finding out an answer, Section 6 of the GCenera
Clauses Act |lays down.~ "VWere this Act, or any (Centra

Act) or Regul ation nmade after the commencenent of this Act,
repeal s any enactnment hitherto nade or hereafter to be made,
then, unless a different intention appears the repeal shal
not -
(a) revive anything not in force or existing at the tine at
whi ch the repeal takes effect; or
(b) affect the previous operation of any  enactnent so
repeal ed or anything duly done or suffered there under; or
(c) affect any right, privileges obligation or liability
acquired, accrued, or incurred under any  enactnent so
repeal ed’ or
(d) affect any penalty, forfeiture or punishnent incurred
in respect of any offence conmtted agai nst any enactnment so
repeal ed; or
(e) af fect any investigation, legal proceeding or renedy
in respect of any such right,  privilege, obl i gation
liability, penalty, forfeiture or punishnent as aforesaid
and any such investigation, |egal proceeding or renedy may
be instituted, continued or enforced, and any such penalty,
for feature or punishnent may be inposed as if the repealing
Act or Regul ation had not been passed".

It becones, therefore, obvious that the Act by Section 7
has effected a repeal of
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Section 82 of the Indian Trusts Act and while repealing this
provision no different intention appears fromthe Act to
affect any right privilege or liability acquired under
Section 82 by either side or any pending proceedings
regarding such obligation or liability. Therefore, such
pendi ng proceedings will have to be continued or enforced as
if the repealing Act had not been passed. A conjoint
reading of Section 82 of the Indian Trusts Act and Section
6(b), (d) and (e) of the General C auses Act clearly enjoins
that if suits are pending wherein the plaintiff have put
forward clains wunder the then existing Section 82 of the
Indian Trusts Act such proceedings are to be continued by
assum ng that the repealing of Section 82 of +the Indian
Trusts Act has not been effected in connection wth such

pendi ng proceedi ngs. Unfortunately, this aspect was not
pressed for consideration before the Division Bench and,
therefore, the viewtaken by Division Bench is likely to
result in an incongruous situation. |If a viewis to taken

that a pending suit wherein plaintiff mght have contended
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that the real consideration flowed from him and t he
defendant was not the real owner and held the property
benam as per Section 82 of the Indian Trusts Act, 1882, has

to be continued by ignoring the present Act, it wll be
i nconsistent wth the conclusion reached by the Division
Bench; As per the Division Bench, such suits nmust

necessarily be dismssed at whatever stage they mght be
pendi ng between the parties. Therefore, interpretation of
Section 4(1) by the Division Bench would directly conflict,
with the legislative schene enmanating from Section 82 of the
Indian Trusts Act, 1882 read with Section 6 of the GCenera
Cl auses Act discussed above. Even otherwise, it is now
wel | -settled that where a statutory provision which is not
expressly nmade retrospective by the legislature seeks to
affect vested rights ~and corresponding obligations of
parties, such provision cannot be said to have any retro-
spective effect by necessary inplication. |In Maxwell on the
Interpretation of Statutes 12 the Edition (1969), the
| earned. auther has made the foll owi ng observations based on
various ‘decisions of different Court, specially in Re
At hl umey(1898) 2Q B. 551, at pp. 551, 552
"Perhaps no rule of construction is nore
firmy est abl i shed t han this t hat a
retrospective operation is not to be given to
a statute so as to inpair an casting right or
obl i gation, otherwi se than as regards matters
of procedure, wunless that effect cannot be
avoi ded wi't hout doing violence to the

e
of the —enactrment. |If the enact ment is
expressed in | anguage which is fairly capable
of either interpretation, it~ ought to be
construed as prospective, only." The rul e has,

infact, two aspects, for it, "involves another
and subordinate rule, to the effect that a
statute is not to be construed so as to have a
greater retrospective operation than its
| anguage renders necessary."
15. In the case of Garikapati v. N Si bbi ah
Choudhary (A. l1.R 1957 SC 540, P.553) in para
25 of the report Chief Justice  S.R Das
speaking for this Court has made the foll ow ng
pertinent observations in this connection
"The golden rule of construction is that, in
the absence of anything in the enactnent to
show that it is to have retrospective
operation, it cannot be so construed as to
have the effect of altering the llaw applicable
toaclaiminlitigation at the tine when the
Act was passed."
16. W have already discussed earlier
682
that there is nothing in the Act to show that Section  4(1)
and 4(2) have to apply retrospectively to all pending
proceedi ngs wherein such a right is sought to be exercised
by the plaintiff or such a defence has already got allowed
to the concerned defendant. As a result of the aforesaid
di scussion, it nust be held that reasons nos. 1 and 2 which
wei ghed with the Division Bench are not well sustained.
17. As regards, reason no.3, we are of the considered view
that the Act cannot be treated to be declaratory in nature.
Declaratory enactnent declares and clarifies the rea
intention of the legislature in connection with an earlier
exi sting transaction or enactnent, it does not create new
rights or obligations. On the express |anguage of Section

| anguag
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3, the Act cannot be said to be declaratory but in substance
it is prohibitory in nature and seeks to destroy the rights
of the real owner qua properties held benami and in this
connection it has taken away the right of the real owner
both for filing a suit or for taking such a defence in a
suit by benam dar. Such an Act which prohibites benami
transacti ons and destroys rights flow ng from such
transactions as existing earlier is really not a declaratory
enact nment . Wth respect, we disagree with the line of
reasoni ng which commanded to the Division Bench. In this
connection, we may refer to the followi ng observations in
"Principles of Statutory Interpretation’, 5th Edition 1992,
by Shri G P.Singh, at page 315 under the caption ’Declara-
tory statutes

The presunption agai nst retrospective

operation is not applicable to declaratory

st at ues. As states in CRAIES and approved b

the Supreme Court: "For nobdern purposes a
declaratory Act may be defined as an Act to
renove doubts
existing as to the common [aw, or the neaning or effect of
any statute. Such Acts are usually hel d to be
retrospective. The usual reason for passing a declaratory
Act is to set aside what Parlianent deens to have been a
judicial error whether in the Statenent of common law or in

the interpretation of the statutes. Usual ly, if not
i nvari ably, such an Act contains a preanble, ‘and also the
word declared’ as well as the word enacted". But the use of

the words "it is declared is not conclusive that the Act is
declaratory for these wrds may, at tinmes be used to
introduce new rules of law and the Act in the later case
will only be anmending the law and will not™ necessarily be
retrospective. hi determ ning, therefore, the nature of the
Act, regard nust be had to the substance rather the to the
form If a new Act is to explain an earlier Act, it would
be w thout object wunless construed retrospective. An
explanatory Act is generally passed to supply an obvious
om ssion or to clear up doubts as to the neaning of the
previ ous Act. It is well settled that if —a statute is
curative or nerely declaratory of  the pr evi ous aw
retrospective operation is generally intended.  The | anguage
shal | be deenmed always to have neant’ is declaratory ~, and
is in plain terns retrospective. |In the absence of clear
words indicating that the amending Act is ~declaratory, it
woul d not be so when the pre-amended provision was clear and
unambi guous. And anendi ng Act may be purely clarificatory
to clear a nmeaning of a provision of the principal Act which
was already inplicit. Aclarificatory anendnent of /this

nature wll have retrospective effect are therefore if the
principal Act was existing |aw when the constitution cane
into force the amending Act also will be part of the lawln

Mthilesh Kumari v. PremBihari Khare, Section 4 of the
Benam  Transactions (Prohibition) Act, 1988 was it is
submtted wongly held to be an Act declaratory in nature
for it was not passed
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to clear any doubt existing as to the conmon law or the
meaning or effect of any statute. The conclusion however
that Section 4 applied also to past benam transactions may
be supportable on the | anguage used in the Section

18. No exception can be taken to the aforesai d observations
of learned author which in our view can certainly be pressed
in service for judging whether the inmpugned section is
declaratory in nature or not. Accordingly it must be held
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that Section 4 or for that matter the Act as a whole is not
a piece of declaratory or curative legislation. It creates
substantive rights in favour of benam dars and destroys sub-
stantive rights of real owners who are parties to such
transactions and for whomnew liabilities are created by the
Act .

19. Qua reason No.4, we may refer to our discussion earlier

that the words "no suit shall lie' as found in Section 4(1)
and ‘ no defence based on rights in respect of property
shall be allowed as found in Section 4(2) have linmted

scope and operation and consequently this consideration also
cannot have any effect on the conclusion which can be
reached in this case. As to reason No.5, it is observed
that even though suit may include appeal and further appeals
in the hierarchy, at different stages of the [litigation

Section 4(1) and 4(2) cannot be made applicable to these
subsequent stages as al ready seen by us earlier. O herw se,
they would cut across the very schene of the Act.

20. As to reason No.6 relating to nullification of all the
defences " of benam holders, we 'say wth respect that
according to us, as already discussed future defences of
real owners agai nst benam dars hol ders have been nullified
as are covered by the sweep of Section 4(2) and not
ot hers.

21.As a result of the aforesaid discussion.it nust be held,
with respect, that the Division Bench erred in taking the
view that Section 4(1) of the Act ~could ‘be pressed in
service in connectioon with suits filed prior to comng into
operation of that Section. Simlarly the view that wunder
Section 4(2) in all suits filed by persons in whose nanes
properties are held no defence can be allowed at any future
stage of the proceedings that the properties are held
benam , cannot be sustained. As discussed earlier Section

4(2) will have a limted operation-even in cases of | pending
suits after Section 4(2) cane into force if such defences
are not already allowed earlier. 1t must, therefore, be

held, with respect, that the decision of this Court in
Mthilesh Kumari’s case does not |ay down correct l'aw so far
as the applicability of Section 4(1) and Section 4(2) to the
extent hereinabove indicated, to pending proceedings when

these Sections came into force, is concerned. Accor di ngly,
the question for consideration is answered in the negative.
Registry wll now place all these matters before an

appropriate Division Bench for disposing themof on nerits
in the light of the answer given by us.
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