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The ‘chal I'enge in this appeal is to the order dated 8th
Sept enber, 2004 passed by the National Consuner Disputes
Redr essal Commi ssion /(hereinafter the Conmm ssion) in
Oiginal Petition No. 42 of 1996. By the aforesaid order, the
Conmi ssion directed the appellant, National |nsurance
Conpany Ltd., to pay interest @6%on Rs.70,38,038/- from
10t h Decenber 1990 till 8th June, 1994 within a period of eight
weeks by way of danmmges.

Alimted notice was issued by this Court on
13. 01. 2005 on payment of interest @6% as danages by
reason of delay in paynent.

The sol e question to be determined in this appeal is,
as to whether there was any del ay in making the paynent of
Rs. 70, 38,038/- and if so, the insurance conpany, the
appellant is liable to pay interest @6% for delay in paynment as
ordered by the Commi ssion

Few background facts may be noted:

In 1990, five transit insurance were obtained by the
respondent herein for covering their consignnent to Sudan for
their principals i.e. Ms Sudan Gezire Rehabilitation Project,
Khartoum Sudan. The policies were issued subject to the
terms and conditions. |t was discovered that on-arrival of the
consi gnnent there was sonme damage on account. of rust. The
i nvestigations were carried out in respect of thetransit of the
consi gnnent at the destination port to find out as to at which
stage the damage to the consi gnnent could have had

occurr ed. A dispute was al so rai sed between the parties as
to who would be entitled to receive the claimanount as the
shi pment was on C.|1.F. basis. Utimtely, the matter was

resol ved and the | egalized docunents of consignnents were
furnished to the appellant on 21.5.1993. Thereafter, various
correspondences between the parties to accept the offer of the
claimanount as offered by Ms American President Lines. It
is alleged that till the letter dated 25.6.1993 witten by the
appel l ant there was no acceptance of the offer by the

conpl ai nant -respondent herein and the matter was w t hhel d

at the instance of the conplainant. There was also a dispute
bet ween the parties because in the policy, the nachinery itens
were subject to institute replacenent clause, which provided
for the indemmity to be nade only when the | oss or damage
suffered by the goods to the extent of actual cost of repairs,
repl acenent and conditions effected and incurred. The
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conpl ai nant was al so claimng that they had incurred out of
pocket expenses and, therefore, the appellant was asking them
to provide and furnish the necessary bills in support of tota
expenses incurred by them which they failed to do and
therefore, the matter was again referred to Ms Wbster & Co.
for making the investigation into the possible cost involved
fromMs N pha and their |ocal suppliers, respondent herein

Utimately, Ms Webster by its letter dated 8.4.1994
settled the claimon the basis of consignment as done by the
Surveyors.

In the facts and circunstances, as recited above, it
cannot be said that prior to the letter dated 8.4.1994 the claim
had been finally settled and the paynent was w thheld by the
appel lant. After the settlenent of the anpbunt US $279158. 40
equi valent to Rs.70,38,038/- was paid to the respondent on
8.6.1994. The respondent received the aforesaid amount and
gave a clean discharge to the appellant w thout any
qual i fication, signifying receipt of the amount in full and fina
settl enment of the claim

M . Mahendra Anand, learned senior counsel
appeari ng-on behal f of the respondent, referred to a letter
dated 17.3.1991 and subnmitted that by the aforesaid letter
right, title and interest was vested with Ms N pha Exports
Private Ltd. by Sudan Gezire Rehabilitation Project. |In the
letter aforesaid, it is stated that they have no objection to
settle the claimin favour of Ms N pha Exports Private Ltd.,
and advi sed to address the correspondence direct to themin
future. 1t is his contention that there is no explanation
what soever by the appellant for wi thhol ding the payment from
17.3.1991 to 8.4.1994, the date on which the matter was
settled. In view of the circunstances, as recited above, we are
unable to accept this contention. Fromthe |letter dated
17.3.1991, it is clear that it was not the settlement of the
claimbut it was a no objection certificate that the clai mmay
be settled in favour of the respondent and advise that al
future correspondence be addressed to themdirectly.

Therefore, it cannot be said that ‘the final settlenent was
arrived at by the aforesaid letter.

The next question to be considered is 'as to whether
after giving a clean discharge certificate by accepting the
amount signing the voucher, the conpl ainant-respondent can
rai se the conplaint?

As already noticed, the paynment was nmade to the
respondent on 8.6.1994 and the respondent gave a clean
di scharge to the appellant wi thout any qualification, signifying
recei pt of the amount in full and final settlement of the claim
Thereafter, after a | apse of two months the respondent
addressed a letter dated 6.8.1994 to the appelllant which is
extract ed:

"Re: Marine Loss NO 101500/ 43/ 90-91/ 86- 90

Ex. M V. Eagle Nov/Fresia.
Dear Sir,

Thank you for your letter dated the 9th June,
1994 encl osing a Cheque for Rs.70,38,038/- in
di scharge of your liability under the policies,
whi ch, however, did not include interest."

In the letter, thus read there is no conplaint that
the di scharge voucher or receipt had been obtained fromthe
conpl ai nant respondent herein fraudulently or by exercise of
undue i nfluence or by msrepresentation or the |ike or coercive
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bargaining. 1In the case of United India |Insurance Vs.

Aj mer Singh Cotton & General MIIs, (1999) 6 SCC 400, it

was pointed out by this Court that mere execution of

di scharge voucher woul d not always deprive the consumer
frompreferring claimwith respect to the deficiency in service
or consequential benefits arising out of the anpbunt paid in
default of the service rendered. It was further pointed out that
despite execution of the di scharge voucher, the consuner may

be in a position to satisfy the Tribunal or the Conm ssion

under the Act that such di scharge voucher or receipt had been
obt ai ned from hi munder circunstances which can be termned

as fraudul ent or exercise of undue influence or by

m srepresentation or the like, and if such a case is proved, the
authority before whomthe conplaint is nmade woul d be

justified in granting appropriate relief.

This Court in_ Polymat |ndia P.Ltd. vs. Nationa
I nsurance Co.Ltd., 2004(10) Scale 99 also considered the
facts of a simlar case as in the case in hand. In that case

the reason for delay had been explained. The fire took place on
13th January, 1993 in which the insured goods were reportedly
gutted by fire: The insurance conpany appointed the

Surveyor and Surveyor sent his report dated 5th Novenber,

1993 whi ch was received by the appellant on 9th Novenber,

1993. As there were sone discrepancies in the survey report,
the insurance conpany vides letter dated 14th Decenber, 1993
sought for clarification fromthe Surveyor, which was replied
to on 22.4.1994 by the Surveyor. The insurance conpany

after that took the decision and i nforned the claimant by a
letter dated 1.7.1994 for approval of the claimunder both the
policies. It is, in these circunstances, this Court held that
there was no delay in paynent and the |levy of interest @18%
by the Comm ssion was set aside by this Court-

In the present case, the claimof the conplai nant
was finally settled by a letter dated 8.4.1994 and the paynent
was nmade on 8.6.1994, which was accepted by the respondent
wi t hout any qualifications. It cannot, therefore, be said that
the paynment was nade belatedly.  The inportant date 'to be
decided in such circunstances is the date on which'the
guantum of conpensation and to whomit should be paid’is
finally decided and not fromthe dates on which the
correspondences ensued between the parti es.

In the facts and circunstances, aforestated, we are
of the view, that the claimwas finally settled by a letter dated
8.4.1994 and the paynent was nade on 8.6.1994, and
therefore, there was no delay in naking the paynent which
woul d warrant the award of interest on del ayed paynent. The
vi ew taken by the Comm ssion was, therefore, erroneous. The
Order dated 8th Septenber, 2004 of the Conmi ssion is set
aside. The appeal is allowed. No costs.




