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PETI TI ONER
STATE OF PUNJAB & ANR

Vs.

RESPONDENT:
CHARANJI LAL GOAL

DATE OF JUDGVENT: 09/ 10/ 1996

BENCH
K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
ORDER

Thi s appeal by special |eave arise fromthe judgnment of
the Punjab and Haryana H gh Court made on July 27, 1979 in
Wit Petition No.3450 of 1979.

Undi sputed facts are that the respondent had initially
joined as Sub-lnspector wth Professional Tax  (Finance
Departnment) on Novenber 7, 1962. During energency, he had
joined as Commissioned Oficer in the Arny on COctober 26,
1963 and was released fromthe Army on Septenber 18, 1969.
Subsequently, as he as released Arnmy personnel had applied
for and was selected as Taxation Inspector and joined the
services on January 29, 1970. He was given the benefit of
seniority w.e.f. October 26, 1963, the date on “which he
joined the Arnmy as Conmissioned O ficer. Later on, for
direct recruitnment for the post of Assistant Excise and Tax
O ficer, when was published by the Public Comm ssion, he had
appeared for and was selected in 1972 as Assistant Excise
and Tax O ficer. He took the stand in the wit petition Rule
4(11) of t he Punj ab Gover nirent Nat i onal Ener gency
(Concessi on Rules), 1965 (hereinafter referred to as
"Rules’) would be applicable to him and the H gh Court
directed to give him seniority from OCctober 26, 1963 and
consider him with all consequential benefits. | Thus,  this
appeal by special |eave.

The only guestion is: whether the respondent is
entitled to the benefit of seniority from Cctober 26, 1963
for the second tinme, when he had already joined as Taxation
I nspector on January 29, 1970 and had avail ed the benefit of
the previous service. Further when subsequently he was
appoi nted as Assistant Excise and Tax Oficer in 1972
whet her Rule 4 woul d apply which reads thus:

I ncrenents, seniority and pension

Period of military service shal

count for increnents, seniority and

pensi on as under:

(i) Increnents:- The period spent

by a person on mlitary service,

after attaining the mninum age

prescribed for appointnent to any

service or post, to which he is
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appoi nt ed, shal | count for
i ncrenents. Where no such m nimum
age is prescribed the mninm age
shall be as laid down in rules 3.9,
3.10 and 3.11 of the Punjab G vi

Services Rules, Volume 11. This
concessi on shal |, however, be
admi ssi bl e only on first
appoi nt nent .

(ii) Seniority:- The period of
mlitary service nment i oned in
clause (1) shall be taken into

consi deration for the purpose of
determ ning the seniority of a
person who has rendered nilitary
servi ce.

(Ti1) XXX XXX XXX

(1) XXX XXX XXX

(2) XXX XXX XXX

(3) XXX XXX XXX

5. Seniority, pronmotion, increnent
pension and |eave of ~Governnent
enpl oyees: -

The period spent on mlitary
service by a/ Governnent enpl oyee
shal | count for seniority
pronotion, increnent and pension‘in
the service or post held by him
i medi ately before hi s j oi ni ng
mlitary service. A per manent
Governnment  enpl oyee who renders
mlitary service, shall earn |eave
during such service according to
the leave rules applicable to him

i medi ately before hi.s j oi ni-ng
mlitary servi ce. A tenporary
Government enpl oyee shall (during
mlitary rules in all respects. The
enpl oyee concer ned shal | be

entitled to profornma pronotion_ in

his parent department under the

"next bel ow rule and also to

seniority in higher posts to which

he woul d ot herw se have been

entitled if he had not joined

mlitary service."

A reading of these Rul es and Punjab ~Governnent
Menor andum dat ed February 28, 1973 would clearly indicate
that the period of mlitary service nentioned in clause (i)
nanely the period spend by the personnel on nilitary service
after attaining the mininum age for appointnent- to any
service or post to which he is appointed shall count for his
promotion for seniority as far the rules 3.9, 3.10 and 3.11
of the Punjab GCivil Services Rules, Volune II

Rule 5 of the Rules indicates that seniority pronotion,
i ncrenent, pension and | eave of Governnent enployee will be
available to any Government enployee who had already in
service of the State Governnment but subsequently joined the
mlitary service. The entire period spent in the nlitary
service will be tagged for the purpose of his seniority,
pronmotion, increment, pension and |eave of the Governnent
enpl oyee.

The question then is: whether the respondent is
entitled to both the benefits? It is seen that though the
respondent had joined the State Services as Assistant Sub-
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I nspector (Professional Tax) Finance Departnment on Novenber
7, 1962, later he joined mlitary service on October 26,
1963. He did not join, after release fromthe army, in the
post as Sub-Inspector (Professional Tax) Fiance Departnent.
Resultantly, Rule 5 has no application in that behal f. After
his release fromthe Arny on Septenber 19, 1969, he had
applied for and was selected as Taxation |Inspector and
joined the services on January 29, 1970. As a consequence,
he was given the benefit of seniority under Rule 4(11) from
Cct ober 26, 1963. Wiile he was continuing in service, Direct
Recruitnment was advertised for appointnent as Assistant
Exci se and Tax Oficer. He had applied for and was sel ected,
he was appointed as Assistant Excise and Tax officer in
1972. As he had already availed of the benefit of tagging
his services as Taxation Inspector and the services rendered
inthe Mlitary as a Taxation O ficer from Cctober 26, 1963
to Septenber 19, 1969, he is not eligible to again claimfor
tagging the sanme period when it was directly recruited as
Assi stant 'Excise and Tax O ficer since he has already
availed ‘the benefit and benefit stood exhausted. This
guesti on was considered by this Court in S.B.Dogra vs. State
of Hi machal Pradesh and Ors. [(1992) 4 SCC 455 at page
461. This Court had held thus:

"The two petitioners in that case

had served the Indian Arny for nore

than five years before they joined

t he Haryana CGovernment as Assistant

Engi neers agai nst posts reserved

f or ex- ener gency Conmi'ssi oned

Oficers. The Government of Punjab

had before the formation of the

State of Haryana nade statutory

rules under Article 309 of the

Constitution called t he Punj ab

Nat i onal Enmer gency ((Concessi on)

Rul es, 1965. Rul e 2 defi ned

"mlitary service’ to inter alia

mean enrol | ed or conmm ssi oned

service in any of the three wi ngs

of the Indian Armed Forces rendered

by a person "during the period of

operation of the proclamation of

enmer gency” made by the President on

Cct ober 26, 1962. Rule 3 provided

for t he rel axation of t he

requi renents of age and

qualification with which we are not

concerned in the present case. Rule

4(ii) which is relevant for our

pur pose provided thus:

"4.(ii) Seniority ; The period of

mlitary service nment i oned in

clause (i) shall be taken into

consi deration for the purpose of

determ ning the seniority of a

person who has rendered nilitary

service."

Thi s concessi on was, however ,

admi ssible on first appointnent

only. Rule 5 further provided that

the period spent on mlitary

service shall count for seniority.

pronotion, increnent and pension in

the service or post held by him

i medi ately before hi s j oi ni ng
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mlitary service. Thus the two
petitioners became entitled to have
their seniority fixed according to

t he above rul es on their
appoi nt nent as Assi stant Engi neers.
However , the gradation list

prepared by the Governnent did not
reflect the benefit of nilitary
service wei ght age as per
t heserul es. The two
petitionersalleged that the State
of Haryana wth a view to deny the
benefit to them anmended the rules
retrospectively and added a proviso
as under:

"Provided that a person who has
avai l ed of concession under sub-
rule (3) of Rule 3 shall  not be
entitled to the concession  under
this clause.”

By notification dated August. 9,
1976, the definition of ~'military
service’ was amended whi ch
amendnent was chal | enged along with
ot her grievances in the Hi gh Court.
However, both the wit petitions
were dism ssed which gave riseto
the appeal, the judgnent in which
case wasrelied on by the Tribunal
The core question which arose for
consideration by this Court was
whet her the amended rule was
constitutionally valid even though
it was nmade
appl i cabl eretrospectively which had
the effect of taking away vested
rights. This Court struck down the
anended Rule 4(ii) as well as the

notification by whi ch t he
definition of t he expr essi on
"mlitary service’ was altered. |t
will thus be seen t hat the
essenti al guestion was not

regarding the actual fixation of
seniority. The note below the
advertisement and the |anguage of
the wunanended definition of the
expression 'mlitary service read
with Rule (ii) nade it clear that
the service referred t was the one
rendered during the period of
operation of the proclanmation of
emergency nmade by the President
under Article 352 of the
Constitution on Cctober 26, 1962.

It will becone inmedi ately apparent
on a nmere conparison of the 1965
Punj ab Rul es, particul arly the

definition clause read wth Rule
4(ii). with Rule 5(1) of the 1972
Rul es that the | anguage of the two
rules is not identical and while
the forner limts its scope to
"during the period of operation of
the proclamation of emergency”,
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there are no such wor ds of

[imtation to be found in Rule 5(1)

of the 1972 Rules nor has such an

i nference been attempted to be

drawn from other provisions in the

1972 Rul es. The Tri bunal was,

therefore, in error inresting its

decision on the ratio of A'S

Parmar case which turned on the

| anguage of t he Punj ab rul es

applicabl e to Haryana which are not

shown to be in pari materia wth

the H machal Pradesh rules. The

Tri bunal was, therefore, wong in

confining the benefit under Rule

5(1) to the period of Dogra's

actual service in the Army during

the energency. ™

This Court had held that this concession was, however,
adm ssi bl'e for first appointnent. Only Rule 5 provide that
the mlitary -service shall” count for seniority pronotion
i ncrenent and pension in the service or post held by him
i medi ately before he joined the mlitary service. Thus the
petitioners therein  became entitled to have seniority first
according to the above rules on the post of Assistant Sub-
I nspector.

Since he has already availed of all the benefits of
seniority as Taxation Inspector and got tagged to his
service his services rendered in the mlitary services
bet ween COctober 26, 1963 to Septenber 19, 1969 as Taxation
I nspector, the sanme period cannot be availed of in his
subsequent appoi ntment though in a higher cadre, nanely, the
gazette cadre Assistant Excise and Taxation Oficer

The appeal is accordingly allowed and the order of the
Hi gh Court stands set aside. The respondent’s claimw |l be
determ ned in accordance with the rule. The wit petitionis
accordi ngly di sposed of. No costs.




