Crl.A. No. 50 of 2005

IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO_ 50 of 2005

K. V. TH PPESWAMY (D) BY LRS. ..... APPELLANT
VERSUS
STATE OF KARNATAKA ... RESPONDENT
ORDER
1. W have heard the | earned counsel for the parties.
2. Concededl y, the appellant has died and this appeal

i's being pursued by his | egal representatives.

3. As per the evidence on record, the demand had been
made, the noney had been paid over to the accused and
had been recovered from him  The phenol phthal ei n/ sodi um
carbonate test al so proved positive.

4. The Ilearned counsel has raised primarily one
argunment before us. He has pointed out that the
conpl ai nant hinmsel f had not been exam ned which nade the
very basis of the prosecution case suspect. W find
that the trial court and the H gh Court have dealt wth
this aspect and have observed that when the summons had
been sent to the conpl ainant they had received back wth

an endorsenment that he was hospitalised and was not in a
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position to talk. At one stage, a suggestion had also
been nooted that a Local Comm ssioner be appointed to
record his statenent in the hospital. The trial court
noted that it wuld be a futile exercise as the
conpl ai nant was not even in a position to speak. It is
also clear from the record that the statenent nade by
the Public Prosecutor that the conplainant was not in a
position to appear as a witness had not been chall enged
by the defence counsel.

5. In this view of the matter, we find no nerit in

t he appeal which is, accordingly, dismssed.

[ HARJI T SI NGH BEDI ]

[ CHANDRAMAULI KR PRASAD]
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