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The Judgrment of the Court was delivered by

ARI JI T PASAYAT, J. Undaunted by reverses before the departnental
authorities and the High Court, the Managing Committee of Thiruvalluvar

Hi gher Secondary School (hereinafter referred to as the 'nanagenent’) has
filed this appeal. The controversy lies within u narrow conpass and factua
position being undisputed, a brief reference thereto would suffice.

The 5th respondent (hereinafter referred to as the ’'enpl oyee’) was

appoi nted as P.G Assistant for teaching English in 1978. According to
management, his behaviour and perfornmance was not satisfactory and that he
was highly irregular both in attendance as well as in teaching. A

nmenor andum was sent to himand to another teacher on 14.1.1983 stating
therein that they would be required to pass exam nation conducted by the
State of Tamil Nadu in Tam | |anguage before the end of the acadenic year
in order to qualify for the posts they were holding, failing which
appropriate action was to be taken. ‘From 1.12.1984, the enpl oyee did not
attend school. The managenent was of the view that since he had not taken
prior perm ssion fromthe school ‘and had not chosen to/intimte the schoo
authorities, it resulted in dislocation of the teaching. Prior to his |ong
absence, he had not been taking classes regularly. The students were put to
grave and irreparable | oss and hardship. Students-as well as their parents
conpl ai ned about the deficiencies of the enployee in not taking classes
regularly and leaving the classes in the mddle. He had al so not conpleted
portions of the | essons for the 11th standard. Several requests were made
to the enployee to attend classes, but he turned down their requests. On
29.8.1984, the nanagenent issued another neno to hi m seeking a
clarification as to whether he had passed the Tam'| exami nation. On
31.8.1984, the managenent issued another neno to the enpl oyee stating
therein that since he had not attended the school for very long period

wi t hout obtaining prior perm ssion and as he had cancell ed the cl asses and
left for home early, same amounted to deficiency in-service, msconduct and
warranted action. Charges were franed and the enpl oyee was called upon to
submt his reply to the charges. Another nemp was issued on 30.10.1984
containing simlar charges. Additionally, it was indicated that as he had
not conpleted portions of the |lessons for 11th standard and the students
and parents had conpl ained. He was required to show cause in respect of the
all egations. On 24.1.1985 nenmo of charges was also issued to him inter
alia, indicating that since he had not passed the Tami| exanination as
requi red, and since he had failed to discharge his duties diligently having
absented from school frequently w thout prior perm ssion and havi ng not
taken classes regularly, there was serious dislocation of work and

i nconveni ence to the students. On 13.3.1985, the show cause notice was

i ssued indicating that in spite of opportunity given, he had failed to
respond and was call ed upon to subnit his explanation as to why his
services should not be terminated for violation of code of conduct
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prescribed for teachers enployed in private schools. Another copy of the
show cause notice was served through another node on 9.4.1985. The enpl oyee
did not respond to the show cause notice. Therefore, a decision was taken
by school comittee unaninmously to terminate his services we.f. 1.12.1984,
the date from which he had stopped attending the school. On 9.5.1985,
letter was witten to the Chief Educational Oficer, respondent No.3 (in
short the "CEO ) seeking his approval for term (nation of enployee’s
services in terns of Rule 17 of the Tam | Nadu Recogni sed Private School s
(Regul ation) Rules, 1974 (hereinafter referred to as the "Rules’). On
29.8.1985 letter was witten to the District Educational Oficer,
respondent No.4 (in short the "DEO ) requesting for early action in the
matter.

The DEO i ssued a notice to the enployee but there was no response thereto.
On 3.12.1985, DEO sent a report to the CEQ inter alia, indicating that the
enpl oyee had not denied any of the charges and since the nanagenent had
produced material s in support of the charges, sanction for dismssal should
be granted. On 21.4.1987, an enquiry was conducted by the authorities and
the enpl oyee was called to the school. But he did not make any effective
partici pation. Again, an enquiry was conducted by the CEO on 23. 4. 1987.
After seeing the enployee, the CEO was prina facie of the view that he was
psychic. Finally, on 24.4.1987 the CEO passed an order refusing perm ssion
for termination on the ground that the allegations which constituted
foundation for the proposed order of term nation, were not so grave as to
warrant puni shment /I i ke di sm ssal. Therefore, perm ssion was refused.

Aggri eved by the said order, the Managenent preferred an appeal under
Section 41 of the Tami| Nadu Recogni sed Private Schools (Regul ation) Act,
1973 (in short the 'Act’) to the Joint Director of School Education
(Secondary), Directorate of School Education (in short the ’Joint
Director’). The appeal was rejected. inter alia, observing that though the
enpl oyee did not give any reply to the charges as agai nst himthough he
appeared before the CEO twi ce, yet the charges were not so grave as to
warrant dismissal. The Joint Director wote to the managenent that if it
does not pay the wages directly to the enployee, action should be taken for
maki ng direct payment to him On9.3.1988. CEO asked the managenent for re-
i nstatement of the enployee with back wages. Aggrieved by such direction
managenent preferred a revision before the State Governnent. It was

i ndi cated that the very purpose for which a teacher is appointed is to

i mpart teaching to the students. If the teacher was deficient in teaching
and was irregular in taking classes, that is a very serious matter
warranting term nation of service. It also took astand that since it had
nei t her suspended the enpl oyee nor term nated his services and awaiting
approval of the concerned authority, the question of reinstatenent and
payi ng back wages did not arise. In fact, the enpl oyee had not worked and
abandoned work. But the DEO again directed the nmanagenent to reinstate the
enpl oyee and pay hi m back wages failing which the steps regarding direct
paynment were to be taken. Aggrieved by these orders, the Managenent filed a
wit petition before the Madras Hi gh Court. Learned Single Judge was of the
view that in terns of what is required under Section 22(1) of the Act,

prior approval for effecting term nati on was necessary, This was intended
to be a safeguard to protect the interest of the teacher so that thereis
no victimsation. An appeal was preferred before the Division Bench, inter
alia, taking a stand that disciplinary action as taken was necessary in the
interest of the Institution and the students whose interest was of

par amount consi deration. The authority and the | earned Single Judge | ost
sight of this vital aspect. The Division Bench dism ssed the appeal holding
that the authorities had considered the naterials on record and, therefore,
no interference was called for.

In support of the appeal, M. L. Nageshwara Rao, |earned senior counse
submitted that the authorities and the High Court were not justified in
their views and approach. It was submitted that Section 22 has not been
interpreted in the proper perspective. Action of the authorities was beyond
jurisdiction. They could not have gone into the question of the
proportionality of punishment, as it was beyond the scope of their
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authority. Secondly, even if it is conceded for the sake of argunent that
there was jurisdiction to deal with the quantum of punishnent, yet there
was no application of mind in considering the relevant materials. Finally,
it was submtted that if any anmount has to be paid, the same has to be
borne by the State CGovernment as the post was a sanctioned and ai ded post.
Anot her teacher has been appointed and the managenent is paying his salary.
In el aborating the first ground of challenge, it was submtted that if the
authorities can decide the quantum of punishment aspect, it would nmean as
if they are acting as an appellate authority. In case of approved action
appeal is provided under Section 23 of the Act and the effected enpl oyee is
gi ven an opportunity to prefer an appeal. There is also a scope for second
appeal in terms of Section 24 of the Act. Proportionality is not within the
domai n of approved authority. The satisfaction of the approving authority
is limted to consider whether adequate and reasonabl e grounds exist for
taking action in the nmanner proposed by the managenent. The authorities and
the H gh Court have lost sight of the fact that what was of paranount
consideration is the welfare of-the institution and the students in
particular. A teacher, who is deficient in teaching as well as irregular
does not neet the requirenents of a teacher, as one would expect himto be.
Thi s aspect which was of vital inportance has been | ost sight of, and not
taken note of by the authorities and the H gh Court. The enpl oyee reflected
very casual approach and even-has absented fromduty on several occasions
for very long periods-and after 1.12.1984 has not bothered to join duty.
The enpl oyee who appeared in person supported the action and took the stand
that he is victimof circunstances, and mala fides, and the nanagenent has
been unfair to him He claimed to be an-ideal teacher for whomtruth and
honesty are the key-words.

Learned counsel for the State CGovernnent subm tted that pursuant to the
interimdirections given by this Court, the State has been paying the

enpl oyee the anmpunts of salary directed to be paid. In fact, it has filed
an interlocutory application No. 2 for nodification of this Court’s order
Wth reference to the counter affidavit filed in appeal, it is pointed out
that the nanagenent has not drawn the anmount sanctioned to it on the ground
that it cannot make payment of said anpbunt to a person (the teacher

appoi nted in place of the enployee) whose appoi ntnent has not been approved
and, therefore, it was paying fromits own funds. It was further submtted
that the managenment has, in spite of the fact that 'no order of stay has
been passed, not taken back the enployee to service. Since no approval was
given to the proposed order of termnation, for all practical purposes,
there was no termination of the services of the enployee and if any anount
has to be paid, the same has to be borne by the managenent

For considering the rival subm ssions, a few provisions need to be quoted.
The pivotal provisions are Sections 22(1) and (2) and Rule 17(1) which so
far as relevant read as foll ows:

"Section 22- Dismissal, removal or reduction in rank or. suspension of
teachers or other persons enployed in private school- (1) Subject to any
rule that may be made in this behalf, no teacher or other person enpl oyed
in any private school shall be disnissed, renpved, “or reduced in rank nor
shal | his appointnent be otherw se terninated except with the prior
approval of the competent authority.

(2) Were the proposal to dismss, renove or reduce in rank or otherw se

term nate the appoi ntnent of any teacher or other person enployed in any

private school is communicated to the conpetent authority, that authority
shall, if it is satisfied that there are adequate and reasonabl e grounds

for such proposal, approve such dismssal, renpval, reduction in rank or

term nati on of appointment.

Rul e 17, Dismissal, renoval or reduction in rank or suspension of teachers
or other person enployed in private schools:- (1) The conpetent authorities
to accord prior approval for the dismssal. renoval or reduction in rank of
a teacher or other person enployed in any private school, shall be the
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District Educational Oficer in respect of teacher or other person enpl oyed
in Pre-Primary, Primary and M ddl e Schools and the Chi ef Educationa

Oficer in respect of teacher or other person enployed in H gh Schools,

Hi gher Secondary Schools and Teachers’ Training Institutes.”

Though attenpt was nade to contend that at the stage of consideration under
Section 22(1) and 22(2) and Rule 17(1), there is no scope for |ooking into
the proportionality of punishnent aspect, the same is clearly w thout any
substance. What an authority is required to do at that stage is to see
whet her the proposed punishment is to be approved. Cbviously, it has to
consi der whet her the puni shment as proposed is proper one; otherw se there
is no need for seeking its approval. The crucial words used in sub-section
(2) of Section 22 are "adequate and reasonabl e ground" for the proposal
The proposal relates to dism ssal, renoval or reduction in rank or

ot herwi se term nati on of appoi ntnment of any teacher or any other person
enployed in a private school. Wile considering whether adequate and
reasonabl e ground exi st for giving approval, the authority is certainly
required to look ' into the gravity of the proved charges and whet her the
puni shnment as proposed comensurates with it. Any other interpretation
woul d make the question of approval an exercise in futility.

Stand of the |earned counsel for the Managenent is that if adequate and
reasonabl e grounds exist for the action, then no other question needs to be
| ooked into. This argunent overlooks a vital aspect that the adequacy and
reasonabl eness of grounds are rel ateable to the proposals for the
enuner at ed actions. The proposed actions being puni shnments, there is an
inbuilt requirenent to see whether the quantum of puni shnment conmensurates
with the gravity of the proved charges. Therefore, clearly the authority
has jurisdiction to decide the question as to whether the puni shnent
proposed comrensurates with the proved charges. One of the related pleas
was that if quantum of punishnent is permtted to be considered, it would
partake character of an appeal. This plea is equally untenable. Sections 22
and 23 operate in different fields. At the stage of consideration under
Section 22, the teacher does not get any opportunity for presenting his
side of the case. This opportunity is provided under Sections 23 or 24 as
the case may be. The authority under Section 22 takes decision on the
materi al placed before it by the managenent. So the question of action
under Section 22 partaking appel l'ate characteristics does not arise. The
second pl ea of |earned counsel for the managenent was even if the authority
had jurisdiction, there was no application of mnd, as relevant factors
have not been | ooked into. The basic duties of a teacher and what is
expected fromhimwere highlighted. It was strenuously contended that the
wel fare of the students’ aspect was not even taken note of.

The role a teacher plays in shaping the career and future of a student
needs no great enphasis. In olden tines, a teacher was considered equal to
God. He is required to ensure good conduct of his pupils in addition to
teaching lessons to them The situation has not changed now so far as this
basi ¢ concept is concerned. But neverthel ess, the nunber of such teachers
is sadly on the decline, and instead of tribe of such teachers increasing,
it is alarm ng decreasing. A teacher is required to renove darkness and

i gnorance fromthe mnds of students. But present day experiences show that
the teachers are thenselves ill-equi pped and take their jobs very casually.
No doubt, there are exceptions and those teachers who belong to the
exception category are trying their best to make up the deficiency of their
brothers in service. In the hands of these ill-equipped teachers, the
destiny of the students does not get noulded in the way it ought to be. The
centres of learning are beconi ng trade and noney- naki ng busi ness centres.
Learned counsel for the appellant is correct in his submission that welfare
of the students has to receive utnost priority. But his subm ssion that
there was no application of mnd by the authorities to the materials has
not borne out fromthe records. The appellate authority has addressed
itself to the relevant factors in greater details and has cone to the

concl usion that CEO was justified in not according approval for the
proposed action of dismssal. Learned Single Judge and the Division Bench
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have put their seal of approval on the findings recorded. Learned counse
for the appellant further submtted that once the disciplinary authority
comes to a view that there was adequate material for inposing a particular
puni shment, the approving authority should not lightly interfere with the
findings. This subm ssion holds good only when the authority does not apply
its mind to the materials form ng the foundati on of the proposed action
When after consideration of the material, it comes to a conclusion that the
proposed puni shnent is harsh or disproportionate to the proved charges, the
scope of interference with the finding is rather linted. This is because
the approving authority has to consi der whether the proved charges on the
facts and the materials justify a particular action. Since reasons have
been given on consideration of the materials, there is no scope for
interference.

The order of the authorities declining to accord approval does not suffer
fromany infirmty. The Hi gh Court was justified in declining to interfere.

Anot her- poi nt urged by | earned counsel for the appellant was that the
direction for the back wages inits entirety is not justified because the
enpl oyee ‘absented from duty without sanctioned | eave for |ong periods and
even on sone dates he went away during the school period and even abandoned
the cl asses on several days. This certainly is a factor which needed

consi deration by the authorities. Except for the enunerated categories for
ot her actions no approval is necessary. Authority acting under Section 22
could not have indicated any other aspect. Looking into the circunstances
of the case, we feel that paynent of 60% salary for the concerned period up
to the date of superannuation (since we are told that the enpl oyee has been
superannuated in the meantine) shall be proper. The undi sputed position is
that the charges have been proved. The question as to who will make the
payment to the enployee is a matter between the nmanagenent and the
Government. (The paynent _has, in any event, to be nade, at the first

i nstance, by the Managenent). So far as the question of re-inbursenent is
concerned, we do not think it necessary to give any direction in that
regard, so far as the present dispute is concerned. No further orders are
to be passed in the application for nodification of earlier interimorders
passed.

The appeal is disposed of accordingly.




