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ACT:

Income Tax-Order of Tribunal -Applications by assessee and
Conmi ssioner of Incone-tax to state a case, dismssed by,
Hi gh Court-Appeal to Suprene Court agai nst order of Tribuna
-1f maintai nabl e-1ndi an | ncome-tax Act, 1922 (11 of 1922)
ss. 33(4), 66(2)-Constitution of India, Art., 136.

HEADNOTE

The |Incone-tax Appellate Tribunal passed an order s.. 33(4)
of the Indian Incone-tax Art disposing of an appeal. The
assessee as well as the Comm ssioner of I ncone-t ax,

Calcutta, applied to the H gh Court for orders requiring the
Tribunal to state a case under s. (66(2), which applications
were dismssed by the Hi gh Court. The assessee’ and the
Conmi ssi oner of Incone-tax appealed to the Suprene’ Court
agai nst the order of the Tribunal, with special |eave. The
main contention before the Suprenme Court was that” even if
the appeal against the order of the H gh Court wunder s.
66(2) fails on nerits, the court has power to consider the
appeal against the order of the Tribunal

307
Hel d, that when the aggrieved party approaches the High
Court under a taxing statue for an order <calling for a
statenment of the case and the Hi gh Court rejects the appli-
cation, this Court in exercise of its powers under Art. et
of the Constitution of India will not in- the absence of
speci al or exceptional circunstances allow the order of the
H gh Court to be by-passed by entertaining an appea
directly against the order of the Tribunal under the ' taxing
Act . The Supreme Court will take this view even if _an
appeal has been filed against the order of the H gh Court as
wel | .
Chancdi Prasad Chhokhani v. State of Bihar, (1962) 2 S.CR
276, Dhakeswari Cotton MIle Itd. v. Conmi ssioner of |ncome-
tax, West Bengal, [1955] 1 S.C. R 941 and Sardar Bal dev
Singh v. Comm ssioner of Incone-tax, Delhi and A ner,
[1961]1 S.C.R 482, followed.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION G vil Appeals Nos. 238 and 239
of 1961.

Appeal s by special |eave fromthe judgnent and order dated
March 28, 1957, of the |Incone-tax Appellate Tribuna
(Calcutta Bench) in I.T.A Nos. 722 and 7341 of 1954-55.

R J. Kol ah, D. H Dwarkadas and B. P. Mahesh wari for the
appellant in C.A No. 238 of 1961 and the respondent in C A
No. 239 of 1961.

K. N. Rajgopala Sastri and D. Gupta, for the respondent in
C. A. No. 238 of 1961 and respondent in C. A No. 239 of 1961
1962. February 19. The Judgnent of the Court was delivered
by

SHAH, J.-The assessees and the Conm ssi oner have preferred
appeal s against the order of the Tribunal passed under s.
33(4) of the Indian Inconme-tax Act, after their applications
of the H gh Court of Calcutta for orders requiring the Tri-
bunal to state a case under s. 66(2) were di sm ssed.

Counsel~ for the assessees contends that even if his appea
agai nst the order of the H gh Court under s. 66(2) fails on
the nmerits, this Court has

308
power to consider their appeal against the order of the
Tri bunal . This Court in Chandi Prasad Chhokhani v. The

State of. Bihar,(1l) in dealing with cases where agai nst the

order passed by a /' Tax Tribunal, w thout appealing against

the order of the H gh Court refusing to call for the

statenent of the case set out the practice as foll ows:
(a) Were the aggrieved party approaches the
Hi gh Court under ataxing Statute for an order
calling for a statenent of the case and the
H gh -Court rejects the application, this
Court in exercise of its powers under Art. 136
will not ordinarily allow the order  of the
Hi gh Court to be by-passed by entertaining an
appeal directly —against the order of the
Tri bunal . Such. exercise of power would be
particul arly inadvisable where the result my
be conflict of decisions of two Courts of
conpetent jurisdiction. The schenme of the
taxing statutes is to avoid such a conflict by
maki ng the decision of the taxing authorities
on questions of fact final subject to appeal
revision or review as provided by the statutes
and the decision of the Hi gh Court subject to
appeal to this Court final on questions of
I aw.
(b) This rule does not bar the Court from
granting special |eave where circunstances are
exceptional, such as, in Dhakeswari Cotton
MIls Ltd. v. Conm ssioner of |ncome Tax, West
Bengal, (2) where the Tribunal had " violated
fundanental rules of justice or as in ' Sardar
Bal dev Singh v. Comm ssioner of |ncone-tax,
Del hi & Ajner (3), where on account of special
circunstances over which the aggrieved party
has no control the H gh Court was
(1) [1962] 2 S.C R 276. (2) [1955] 1. S.CR
94
(3) [1961] 1 S.C R 482.
309
unabl e to consider the application for calling
for a statement of the case on the nerits, and
the right of the party to approach the High
Court was thereby |ost.

Counsel for the assesses contended that in Chhokhani’s case
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(1) no appeal at all was filed by the assessees against the
order of the High Court and the principle of that case is
inapplicable in a case where the aggrieved party has
appeal ed against the order of the High Court as well as
agai nst the) order of the Tribunal. . It is true that in the
case before us appeals have been fil ed against the order of
the Tribunal deciding the appeal under s. 33(4) of the
I ndian I ncone-tax Act as well as the order of the H gh Court
under s. 66(2) refusing to require the Tribunal to state a
case: but we fail to see any distinction in principle
between a case in which in appealing against the order of
the Tribunal no appeal is filed against the order of the
Hi gh Court and a case in which an appeal is filed aganst the
order of the Tribunal as well as against the order of the
Hi gh Court and the latter appeal is dism ssed because it has
no nerit.

Counsel has not invited our attention to any special or
exceptional circunstances in this case. We have heard
el aborate argunents on behalf of the assessees and the
Conmi ssioner on their respective contentions and for reasons
al ready set out are of opinion that no case is nmade out for
calling for a statenent of the case fromthe Tribunal. | f
we proceed to hear the appeal against the order of the
Tri bunal after upholding the order of the Hi gh Court that no
guestion of |aw arose out of the order of the Tribunal, it
would be a departure from the well-settled rule that
ordinarily-we do not exercise of our jurisdiction under Art.
136, enter upon a reappraisal of the evidence on which the
order of

(1) [21961] 2. S.C.R 276.
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the Court or Tribunal is founded. The, Legislature has
expressly entrusted the power of appraisal of evidence to
the  Taxing authorities, and the decision of t hose
authorities would ordinarily be regarded as final. This is
not to say that in a proper case thi's Court may not, in the
interest of justice when occasion demands it, review the
evi dence. The power of this Court under Art. 136 is not
restricted; but it is only in very exceptional ~cases that
this Court enters upon appraisal of —evidence in appeals
filed with special |eave and this case does not disclose any
such exceptional circunstances.

On this ground the appeals Nos. 238 and 239 of 1961 filed by
the assessees and the Conmi ssioner agai nst the order of the
Tribunal nust fail and are dismssed wth costs. One
hearing fee.

Appeal s di sni ssed.




