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A Division Bench of ‘the Patna H gh Court found the
appel l ants guilty of offences punishabl e under Section 302
read with Section 34 of the Indian Penal” Code, 1860 (in
short the "IPC ). In addition, appellants Lakhan Singh
Janardan Singh, Ram Janam Si ngh, Dani ~Si ngh, Raghu Si ngh
Ram Charitar Singh and Chandar Singh were found guilty of
of f ence puni shabl e under_ Section 201 | PC and sentenced each
to undergo five rigorous inprisonment with a fine of

Rs. 3,000/- with default stipulation. It directed that the
fine on realisation was to be paid to the infornmant by way
of compensation. Appellant Lakhan Singh was additionally
convi cted for offence punishabl e under Section 436 IPC to
undergo life inprisonment.

The present appeal s have been filed by 21 persons.
Twenty seven persons were nanmed in . the FIR and charge sheet
was filed initially against 24 persons. In ternms of Section
319 of the Code of Crimnal Procedure, 1973 (in short the
"Code’), three nore persons were added. Twenty seven persons
were convicted by the trial Court and all of themfiled
appeal s before the High Court. It has to be noted, as stated
by | earned counsel for the appellants, that-one of them
Lakhan Singh has served out the sentence, and two others
nanel y Balinder Singh and Gaya Singh were absconding. Three
of the accused persons died during pendency of the appea
before the H gh Court.

Prosecution version which led to the trial “in a
nutshell is as foll ows:

On 6.7.1983, informant Ranu Yadav (PW11l), after easing

was returning to his house at about 8 a.m and his uncle

Ki shun Yadav (hereinafter described as 'deceased D-1') at
that time was also returning to his house fromthe northern
direction and he was ten yards ahead of the informant. When
the informant and the deceased Ki shun reached a | ane near
the house of Sadhu Kahar, the informant saw a nunber of
persons variously arned with Saif, Garasa, Bhala, guns etc.
conm ng out fromthe Dal an of Bhuneshwar Singh who al
chal | enged deceased Ki shun and attacked him Appel | ant
Lakhan Si ngh, who was carrying a bag, took out a bonb from
his bag and hurled it on deceased Ki shun, who after
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receiving injury, nanaged to enter the house of his cousin
Phekj u Yadav (PW6). Following him all the appellants
alongwith Biro Singh, Pragash Singh and Ram Singh (all the
three since dead) along with 15 to 20 others, variously
arnmed entered the house of Pheku Yadav. The infornmant al so,
followi ng the appellants and their conpanions, entered the
house of his uncle Pheku Yadav (PW6). |In the neantine,

Copi Yadav, father of informant (hereinafter referred to as
"deceased D-2') also reached there and, thereafter both
deceased, Copi and Kishun clinbed on the Matknotha (box
roonm) in order to save their lives. Appellants Lakhan

Si ngh, Ram Charitar Singh, Ram Janam Si ngh, Chhotan Si ngh
Raghu Si ngh, Balindra Singh, Manoj Singh, Bhola Singh, Baban
Si ngh, Nandu Si ngh, Yado Singh and ten to fifteen unknown
persons al so, along with weapons, clinbed fromoutside to
the roof of house and ot her appellants remained in the
courtyard and verandah of the house. The appellants, who had
clinmbed went to Matkotha, started assaulting both the
deceased with guns, Bhala, Saif etc. The appellants, who had
gone on the roof of the house, uprooted the tiles and banmboo
sticks of Matkotha and appel | ant- Lakhan Si ngh, after
sprinkling kerosene oil on the roof, set fire and,
thereafter the appellants, who had clinbed on Mat kot ha,
dragged deceased Ki shun and Gopi to the verandah where they,
after piercing Garasa, Bhala, Saif, killed them Thereafter,
appel | ant Raghu Singh, Janardhan Si ngh, Ram Charitar Singh
Ram Janam Si ngh, Dani Singh, Chander Si ngh, Lakhan Singh
along with co-accused Biro Singh carried the dead bodi es on
a cot towards eastern side of village and other appellants,
after scrapping the blood which had fallen on the ground
with straw, put it in a nearby well and they al so washed the
bl ood drops fromthe walls of the house by water and nud
and, thereafter, they also went foll ow ng the dead bodi es.
After some tine, the informant saw snoke and flames of fire
rising fromthe side of eastern boundary of his village
where the appellants had burnt the dead bodi es. They

remai ned at the place of burning for about two hours, and
thereafter they again cane back to the houses of informant
(PW11) and Pheku Yadav (PW6) and took away rice, wheat,
gram clothes, ornaments, pots etc.  The occurrence was

wi t nessed by fermal e menbers of the famly of informant

i ncluding his nother, aunt, sister, wi fe of brother of Pheku
Yadav (PW6) and nunber of other villagers. Qdd enmty,
giving rise to nunber of cases between the prosecution party
and appellants, was stated to be the notive of the
occurrence. The fardbayan of informant was recorded on the
day of occurrence at 8.30 p.m by Sub Inspectort Uzair Al am
(PW13). The informant, in his fardbayan stated that because
appellants did not allow himto | eave the house, he could
not go to the Police Station earlier. On the basis of
fardbayan of informant, a case under Sections 147, 1148, 149,
302, 201, 436, 380, Indian Penal Code, Section 27 of Arns
Act, 1959 (in short "Arms Act’) and Sections 3, 4, 5 of
Expl osi ves Substances Act, 1908 (in short ’Expl osives Act’)
against all the twenty four appellants alongwith Biro @

Bi rendra Singh, Pragash Singh and Ram Singh and fifteen to
twenty unknown was regi stered and police, after

i nvestigation, submtted charge sheet agai nst the appellants
and Biro @Birendra, Pragash Singh and Ram Si ngh. Charges
under Sections 302/149, 201 and 380, Indian Penal Code were
franed agai nst the appellants and Biro @Birendra, Pragash
Si ngh and Ram Si ngh and after trial, the appellants were
found guilty and were convicted and sentenced, as indicated
above. Biro @Birendra, Pragash Singh and Ram Si ngh were

al so convicted and sentenced to undergo rigorous
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i mprisonnent for |ife under Section 302 read with Section
34, Indian Penal Code. Biro Singh @Birendra was further
convi cted and sentenced to undergo rigorous inprisonnent for
five years and to pay a fine of Rs.3000/-. Al the aforesaid
three persons died during the pendency of the appeal before
the H gh Court. The accused persons pleaded that on the date
of occurrence appellants Nawal Singh and I ndu Singh were not
present in the village. Prior to the alleged occurrence two
persons nanely Saudhi Singh and Arjun were nurdered and
after their nurder, both the deceased had left their village
with the fanmily nenbers and were |iving sonewhere el se.
Therefore, they were not living in the village where they
clainmed to have been nurdered. The accused persons have been
i nplicated on the account of previous enmty. Four w tnesses
were examined to further this version. In order to prove
its accusations, prosecution exam ned 15 witnesses out of
whom Rarmu Yadav (PW11) is the informant and deceased Ki shun
Yadav and Copi Yadav (hereinafter referred to as D-1 and D
2) were hi's uncle and father respectively. It was clai ned
that apart from PW11, Kishun Rajwar (PW1), Lalo Mahto (PW
2), China Devi (PW3) and Kanli Devi (PW10) were
eyewi t nesses. During investigation, blood stained soil

burnt tiles and remmants of expl oded bonbs were seized from
a lane near to the house of Shiv Nandan Kumar and a house of
Pheku Mahto (PW®6). Police al so recovered straws fromthe
wel |l of PW6 and sei zed burnt wood, tender banboo and pi eces
of woods and bones fromthe place known as Hadsai pyne, and
scattered grains fromthe house of Pheku Mahto (PW6). The
trial Court found the evidence of the w tnesses to be
credi bl e and cogent. |t noticed that though China Devi (PW
3) and Kami Devi (PW10) were related to the deceased,

Ki shun Rajwar (PW1) and Lal o Mahto (PW?2) were independent
wi t nesses who were in no way related to the deceased
persons. They had proved their presence. Placing reliance
on their evidence the accused persons as noted above were
found guilty.

In appeal, the conclusions of the trial Court were
affirmed. It is to be noted that though a plea of alibi was
rai sed by two of the accused persons, the evidence tendered
to prove the alibi was discarded finding it to be-unreliable
and irrel evant.

Learned counsel for the appellants submitted that the
evi dence on record does not justify any conviction. The
prosecution version was full of contradictions and
exaggerations. Though PW 1 and 2 were held to be not
related to the deceased persons, the accepted position was
that they were friendly with the deceased and other eye-
wi t nesses. The genesis of the dispute has been suppressed as
the first information report regardi ng the occurrence given
by Raj endra Mahto (PW25), as admitted by the Investigating
O ficer has not been taken note of. The same has been
suppressed and an anti dated mani pul ated FI R has been
brought on record. It has not been explained as to why both
the deceased would run to the house of PW6. If the
prosecution version is accepted that a bormb was thrown on
deceased Ki shun, and he ran towards to his house, there is
no reason indicated as to why the deceased Gopi would al so
run to the house of PW6. It is strange that the
eyew tnesses al so went to the house of PW6. Twenty seven
accused persons were stated to be separately arnmed in a nob
out of 40-50. It is a very exaggerated scenario presented by
the prosecution that the accused persons killed the deceased
after dragging themout froma place where they were hiding,
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several persons carried themon a cot and burnt the bodies
and wi ped off the blood with hay and threw themto the well
of PW6. Wen the accusation of |ooting, punishable under
Section 380 I PC has not been established, the exaggeration
is clearly patent. Actual killing has not been attributed to
anybody in particular. There was considerable delay in

| odging the FIR When the accused persons have stated to
have declared that no other person would be touched, there
was no reason for the apprehension as stated by the eye-

wi tnesses for lodging information late. A totally inprobable
case has been foisted. Sone of the wi tnesses have sai d about
expl osion of three or four bonbs; but others have sai d about
only one and latter is the prosecution version. The story of
conmon intention or common object as introduced by the
prosecution has not been established. Nothing has been shown
as to how and when the alleged unlawful assenbly was formed.
Actual participation has not been attributed. The so-called
eye-w tnesses have not identified all accused persons, and
each has only identified sone. The plea of PW1 that he

foll owed the accused persons when they were carrying the
dead bodies does not inspire confidence. No explanation has
been offered as to why the witnesses did not go to the
police station thoughthe burning of the bodies allegedly
took nore than one hour. 1t has cone on evidence that a |live
bomb was found in the house of PW6. There.is no evidence as
to who put it there. The evidence of PW6 and PW11l do not
reconcile with each other. There was no - call or exhortation
which is associated with a case of unlawful assenbly or
conmon intention or common object. Some of the eyew tnesses
said that they came out on hearing the explosion. |If that be
so, the accused persons who did not do any particular overt
act may have al so cone out on hearing the explosion. It is
the prosecution version that the police cane on hearing a
runor about sone incident. It has not been established as to
what was the source and why the police cane.

In response, |earned counsel for the State submtted
that it is not a case where there was any ani nosity,
i ndividual in character. On the contrary the evidence
clearly established and proved, as noticed by the Courts
below, in a faction ridden village the assaults were on
account of faction fighting. The so-called information given
by Raj endra Mahto has been di scarded by the trial Court.
Even approach to this Court did not bring any relief to the
appel l ants who during trial had tried to press into service
such a plea. If he was such a material w tness, no reason
has been indicated by the appellants as to why he coul d not
be exam ned as a defence witness. The evidence of 10 clearly
says that no such person was there. PW11' s evidence is
cl ear and cogent that he was behind the deceased Ki shun and
when on account of the bonmb expl osion, the deceased Ki shun
ran out of anxiety, the other deceased followed him The IO
has found the remants of explosion. There is no
i nconsi stency in the evidence. The houses of the deceased
persons were in close vicinity. Deceased Gopi’'s house was at
a distance of 7/8 yards fromthe place where the first bonb
exploded. It is a natural human conduct that sonebody woul d
go out after hearing the sound of explosion. In this case
the deceased Gopi was behind himand others PW cane | ate.
There was not hi ng unusual and unnatural in going to PW6's
house. Al the witnesses have identified and stated about
the presence of the accused persons in PM6's house. It is
i mat erial whether one witness identifies all, or sone of
themidentify some of the accused persons. The evidence is
consi stent so far as the identification of the accused
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persons, and the weapons carried by them are concerned.
There was positive enmty of the accused persons with the
deceased persons. It is the prosecution version that 11
persons clinbed to drag out the deceased persons fromthe

pl ace where they were hiding. There has been even no
suggestion given that others who did not scale the roof
either stopped themfromdoing it or withdrew. That may have
to sone extent for argument sake substantiated the plea of
appel l ants that some of them were by-standers. It is on

evi dence that while sone of them scal ed the roof, others
were waiting on the verandah. The 1O had recovered bl ood
stained hay fromthe well. Ei ght of the accused persons
carried the dead bodi es of deceased on a cot for the purpose
of burning. There is nothing on record to throw doubt about
the objective findings recorded by the IO It is established
that the accused persons who were cl eaning the bl oodstains
al so joined the group who had carried the dead bodies for
the purpose of burning. The evidence is clear in respect of
the three places of “occurrence.i.e. (i) the place where the
bonb was thrown on deceased Kishun, (ii) the house of PW6
and (iii) the place of burning. It is relevant to note that
the place where the dead bodies were burnt was not a norma
burial place. The 10 had found that a pit was dug and snel

of kerosene oil was there. It is a case where PW were
threatened by the accused persons, if they tried to rescue
the deceased persons.’ The evidence of PW6 that when he
requested the accused persons not to assault the deceased,
he was told that he should not interfere otherwi se he would
al so be killed. The evidence clearly shows that the targets
were the deceased persons. Evidence of PW 10 shows that when
she tried to save the accused persons, the accused persons
specifically told her that the deceased were the target and
ot hers should not interfere. The police station was 32 K M
away. |f the defence version is that the deceased and the
eyewi tnesses were ill-disposed towards them there is no
reason to falsely inplicate so many persons. The vill age
being a faction ridden one, there(is no scope for any

i ndependent witnesses com ng forward.

It is to be noted that definite rol es have been
attributed to the accused persons. El even of them-have
scal ed the roof and dragged out the deceased. Ei ght of them
carried the dead bodies for the purpose of burning. So far
as cleaning the blood and throwi ng dead bodies to the well
etc. is concerned the accusations are general in nature.

Though the evidence of PW 1 and 2 were attacked on the
ground that it was partisan, we find nothing has been
brought on record to cast any doubt on the veracity of their
statenment. Merely because the witnesses are related or
friendly with the deceased, that will not be a ground to
di scard their evidence. The only thing the Court is required
to do is to carefully scrutinise the evidence and find out
if there is scope for taking a view about false inplication
Further since there are sone exaggerations or mnor
di screpanci es, that would not be sufficient to cast doubt on
t he evi dence.

In the instant case, the eyew tnesses have
categorically stated in detail the manner of assault and the
rol es played by the accused persons. It is also a common
evidence that the targets were the deceased persons. Wen
| arge nunber of persons arned with weapons do a series of
acts by throwi ng bonbs, dragging out the victins,

i ndi scrimnatingly assaulting them burning the dead bodies,
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it is but normal and natural that fear psychosis would

devel op. This is what precisely has happened, if the version
of the eyewitnesses is accepted. PW 6 and 10 apart from

ot her eyewi tnesses have categorically stated that when they
tried to cone to the rescue of the deceased, they were
threatened and asked not to interfere | est they would be
killed.

Sections 34 and 149 | PC deal with commn intention and
conmon obj ect respectively.

The enphasis in Section 149 IPCis on the common object

and not on common intention. Mere presence in an unlawfu
assenbly cannot render a person liable unless there was a
conmon obj ect and he was actuated by that common object and
that object is one of those set out in Section 141. \Were
common obj ect of an unl awmful assenbly is not proved, the
accused persons cannot be convicted with the help of Section
149. The crucial question to determne is whether the
assenbly ‘consisted of five or nore persons and whether the
sai d persons entertai ned one or nore of the common objects,
as specified in Section 141. 1t cannot be laid down as a
general proposition of |aw that unless an overt act is
proved agai nst a person, who is alleged to be a menber of

unl awful assenbly, it cannot be said that he is a nenber of
an assenbly. The only thing required is that he should have
understood that the assenbly was unl awful and was likely to
commt any of the acts which fall within the purview of
Section 141. The word 'object’ means the purpose or design
and, in order to nake it 'conmon’, it nust be shared by all
In other words, the object should be compn to the persons,
who conpose the assenbly, that is to say, they should all be
aware of it and concur in it. A comon object may be forned
by express agreenment after mutual consultation, but that is
by no means necessary. It may be formed at any stage by al
or a few nenbers of the assenbly and the other menbers may
just join and adopt it. Once forned, it need not continue to
be the same. It may be nodified or altered or abandoned at
any stage. The expression 'in prosecution of common object’
as appearing in Section 149 have to be strictly construed as
equivalent to 'in order to attain the comon object’. It
must be i medi ately connected with the common obj ect by
virtue of the nature of the object. There nmust be conmunity
of object and the object nay exist only up to a particular
stage, and not thereafter. Menbers of an unlawful assenbly
may have community of object up to certain point beyond
which they may differ in their objects and the know edge,
possessed by each nmenber of what is likely to be commtted
in prosecution of their conmobn object may vary not only
according to the information at his command, but al so
according to the extent to which he shares the community of
object, and as a consequence of this the effect of Section
149, IPC may be different on different nenbers of the same
assenbl y.

" Common object’ is different froma 'conmon intention
as it does not require a prior concert and a common neeting
of minds before the attack. It is enough if each has the
same object in view and their nunber is five or nore and
that they act as an assenbly to achi eve that object. The
"common object’ of an assenbly is to be ascertained fromthe
acts and | anguage of the nenbers conposing it, and froma
consi deration of all the surrounding circunstances. It nmay
be gathered fromthe course of conduct adopted by the
menbers of the assenbly. Wat the comon object of the
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unl awful assenbly is at a particular stage of the incident
is essentially a question of fact to be deterni ned, keeping
in viewthe nature of the assenbly, the arnms carried by the
nmenbers, and the behavi our of the nenbers at or near the
scene of the incident. It is not necessary under |aw that
in all cases of unlawful assenmbly, with an unlawful conmon
obj ect, the same nust be translated into action or be
successful. Under the Explanation to Section 141, an
assenbly which was not unlawful when it was assenbl ed, may
subsequently becone unlawful. It is not necessary that the
intention or the purpose, which is necessary to render an
assenbly an unl awful one cones into existence at the outset.
The tinme of formng an unlawful intent is not material. An
assenbly which, at its comencenent or even for sone tine
thereafter, is lawful, my subsequently becorme unlawful. In
other words it can devel op-during the course of incident at
the spot eo instanti.

Section 149, I'PC consists of two parts. The first part

of the section neans that the offence to be conmmitted in
prosecution of the conmon object nmust be one which is
commtted with a view to acconplish the common object. In
order that the offence may fall within the first part, the
of fence nmust be connected i medi ately with the common obj ect
of the unlawful assenbly of which the accused was nenber.
Even if the offence commtted is not in-direct prosecution
of the common object of the assenbly, it nmay yet fall under
Section 141, if it can be held that the offence was such as
the menbers knew was likely to be commtted and this is what
is required in the second part of the section. The purpose
for which the menbers of the assenbly set out or desired to
achieve is the object. |If the object desired by all the
menbers is the same, the know edge that is the object which
is being pursued is shared by all the nmenbers and they are
in general agreenent as to howit is to be achieved and that
is now the conmon object of the assenbly. An object is
entertained in the human mnd, and it being nerely a nenta
attitude, no direct evidence can be avail able and, |ike
intention, has generally to be gathered fromthe act which
the person conmits and the result therefrom Though no hard
and fast rule can be |aid down under the circunstances from
whi ch the common object can be culled out, it may reasonably
be collected fromthe nature of the assenbly, arns it
carries and behaviour at or before or after the scene of
incident. The word 'knew wused in the second branch of the
section inplies sonething nore than a possibility and it
cannot be made to bear the sense of ’'m ght have been known’.
Positive know edge is necessary. \When an offence is
conmitted in prosecution of the common object, it would
general ly be an of fence which the nmenbers of the unlawfu
assenbly knew was likely to be conmitted in prosecution of
the conmon object. That, however, does not make the converse
proposition true; there may be cases which would come within
the second part but not within the first part. The

di stinction between the two parts of Section 149 cannot be
ignored or obliterated. |In every case it would be an issue
to be deternined, whether the offence commtted falls within
the first part or it was an offence such as the nenmbers of
the assenbly knew to be likely to be conmtted in
prosecution of the common object and falls within the second
part. However, there nay be cases which would be within
first offences committed in prosecution of the comon

obj ect, but would be generally, if not always, with the
second, nanely, offences which the parties knew to be likely
conmitted in the prosecution of the conmon object. (See
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Chi kkarange Gowda and others v. State of Mysore (AR 1956
SC 731.)

The other plea that definite roles have not been
ascribed to the accused and, therefore, Section 149 is not
applicable, is untenable. A 4-Judge Bench of this Court in
Masalti and Ors. v. State of U P. (AIR 1965 SC 202) observed
as follows:

"Then it is urged that the evidence
gi ven by the w tnesses conforns to the sane
uni form pattern and since no specific part
is assigned to all the assailants, that
evi dence shoul d not have been accept ed.

This criticismagain is not well founded.
Where a crowd of assail ants who are nenbers
of an unl awful assenbly proceeds to conmt
an of fence of murder in pursuance of the
conmon object of the unlawful assenbly, it
is often ‘not possible for witnesses to
descri be accurately the part played by each
one of the assailants. Besides, if a |large
cromd of persons armed wth weapons assaults
the intended victins, it my not be
necessary that all 'of them have to take part
in the actual assault. |In the present case,
for instance, several weapons were carried
by di fferent nenbers of the unlawf ul
assenbly, but it appears that the guns were
used and that was enough to kill 5 persons.
In such a case, it woul d be unreasonable to
contend that because the other weapons
carried by the nenbers of the unlawfu
assenbly were not used, the story in regard
to the said weapons itself should be
rejected. Appreciation of evidence in such
a conplex case is no doubt a difficult task;
but crimnal courts have to do their best in
dealing with such cases and it is their duty
to sift the evidence carefully and decide
which part of it is true and which is not."

To simlar effect is the observation in Lalji v. State
of U P. (1989 (1) SCC 437). It was observed that:

"Common obj ect of the unlawfu
assenbly can be gathered fromthe nature of
the assenbly, arns used by them and the
behavi our of the assenbly at or before the
scene of occurrence. It is an inference to
be deduced fromthe facts and circunstances
of each case."

In State of U P. v. Dan Singh and Ors. (1997 (3) SCC
747) it was observed that it is not necessary for the
prosecution to prove which of the nenbers of the unlawfu
assenbly did which or what act. Reference was nade to
Lalji’s case (supra) where it was observed that "while
overt act and active participation may indicate comopn
intention of the person perpetrating the crine, the nere
presence in the unlawful assenmbly may fasten vicariously
crimnal liability under Section 149"
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The legality of conviction by applying Section 34 | PC
in the absence of such charge was exami ned in several cases.
In Wilie (WIlliam Slaney v. State of Madhya Pradesh (AR
1956 SC 116) it was held as foll ows:

"Sections 34, 114 and 149 of the
I ndi an Penal Code provide for crimna
liability viewed fromdifferent angles as
regards actual participants, accessories and
men actuated by a compn object or a conmpn
intention; and the charge is a rolled up one
involving the direct liability and the
constructive liability without specifying
who are directly liable and who are sought
to be made constructively |iable.

In such a situation, the absence of a
charge .under one or other of the various
heads of crimmnal liability for the offence
cannot be said to be fatal by itself, and
bef ore a conviction for the substantive
of fence, without a charge, can be set aside,
prejudice will have to be made out. In npst
of the cases of this kind, evidence is
normal Iy given fromthe outset as to who was
primarily responsible for the act which
brought about the offence and such evidence
is of course rel evant”

The above position was re-iterated in Dhanna etc. vs.
State of Madhya Pradesh (AIR 1996 SC 2478).

The Section really neans that if two or nore persons
intentionally do a common thing jointly, it is just the same
as if each of themhad done it individually. It is a well
recogni zed canon of crimnal jurisprudence that the Courts
cannot di stinguish between co-conspirators, nor can they
inquire, even if it were possible as to the part taken by
each in the crine. Were parties go with a comon purpose to
execute a conmon obj ect each and every person becones
responsi ble for the act of each and every other in execution
and furtherance of their comobn purpose; as the purpose is
conmon, so nmust be the responsibility. Al are guilty of the
princi pal offence, not of abetrment only. |n- combination of
this kind a nortal stroke, though given by one of the party,
is deemed in the eye of |aw to have been given by every

i ndi vi dual present and abetting. But a party not! cogni zant
of the intention of his conmpanion to commit nurder is not
Iiable, though he has joined his conmpanion to do an unlawfu
act. Leading feature of this Section is the el ement of
participation in action. The essence of liability under this
Section is the existence of a common intention animating the
of fenders and the participation in a crimnal act in
furtherance of the common intention. The essence is

si mul t aneous consensus of the nminds of persons participating
inthe crimnal action to bring about a particular result
(See Ranmaswam Ayyanagar and Ors. v. State of Tami| Nadu
(AR 1976 SC 2027). The participation need not in all cases
be by physical presence. In offences involving physica

vi ol ence, normally presence at the scene of offence may be
necessary, but such is not the case in respect of other

of fences when the of fence consists of diverse acts which may
be done at different tines and places. The physical presence
at the scene of offence of the offender sought to be
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rendered |iable under this Section is not one of the
conditions of its applicability in every case. Before a nan
can be held liable for acts done by another, under the
provisions of this Section, it nust be established that (i)
there was common intention in the sense of a pre-arranged
pl an between the two, and (ii) the person sought to be so
held |iable had participated in sone manner in the act
constituting the offence. Unless common intention and
participation are both present, this Section cannot apply.

"Common intention’ inplies pre-arranged plan and acting
in concert pursuant to the pre-arranged plan. Under this
Section a pre-concert in the sense of a distinct previous
plan is not necessary to be proved. The commpn intention to
bring about a particular result may well devel op on the spot
as between a nunber of persons, with reference to the facts
of the case and circunmstances of the situation. Though
conmon /i ntenti on may devel op on the spot, it nust, however,
be anterior in point of tine to the comm ssion of offence
showi ng.a pre-arranged plan and prior concert. (See Krishna
Govind Patil v. State of Maharashtra (AR 1963 SC 1413). In
Anrit Singh and Ors. v. State-of Punjab (1972 Crl.L.J. 465
SC) it has been held that conmon intention pre-supposes
prior concert. Care nust be taken not to confuse sane or
simlar intention with conmon intention; the partition which
di vides their bonds i's often very thin, neverthel ess the
distinction is real and substantial, and if overl ooked wil |l
result in mscarriage of justice. To constitute comon
intention, it is necessary that intention of each one of
them be known to the rest of them and shared by them
Undoubtedly, it is a difficult thing to prove even the
intention of an individual and, therefore, itis all the
nore difficult to show the common intention of a group of
persons. But however difficult nay be the task, the
prosecution must |ead evidence of facts, circunstances and
conduct of the accused from which their comon intention can
be safely gathered. In Magsogdan and Os. v. State of U P
(AIR 1988 SC 126) it was observed that prosecution nust |ead
evi dence from which the comon intention of the accused can
be safely gathered. In nost cases it has to be inferred from
the act, conduct or other relevant circunstances of the case
in hand. The totality of the circunstances nust be taken
into consideration in arriving at a conclusi on whet her the
accused had a common intention to commit offence for which
they can be convicted. The facts and circunstances of cases
vary and each case has to be decided keeping in view of the
facts involved. Wether an act is in furtherance of the
common intention is an incident of fact and not of law. In
Bhaba Nanda Barma and Ors. v. The State of Assam (Al R1977
SC 2252) it was observed that prosecution nmust prove facts
to justify an inference that all participants of the acts
had shared a comon intention to comit the crimnal act
which was finally conmmtted by one or nmore of the
partici pants. Mere presence of a person at the tine of
conmi ssion of an offence by his confederates is not, in
itself sufficient to bring his case within the purvi ew of
Section 34, unless comunity of designs is proved agai nst
him (See Mal khan and Anr. v. State of Uttar Pradesh (AR
1975 SC 12). In the Oxford English Dictionary, the word
"furtherance" is defined as ’'action of hel ping forward’
Adopting this definition, Russel says that "it indicates
sone kind of aid or assistance producing an effect in
future" and adds that any act nmay be regarded as done in
furtherance of the ultimate felony if it is a step
intentionally taken, for the purpose of effecting that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

11

felony. (Russel on Crine 12th Edn. Vol.| pp.487 and 488).
I n Shankarl al Kacharabhai and Ors. v. The State of Cujarat
(AIR 1965 SC 1260) this Court has interpreted the word
"furtherance" as 'advancenent or pronotion’.

The plea that sonme of the accused persons did not
conmit any overt act would really of no consequence. They
were not nere sightseers as clained. There is nothing to
show that they had di ssuaded the persons fromconmmitting the
crimnal act or withdrew at any point of tine during the
course of the incident constituting by itself or as a step
in furtherance of the ultimte offence. There is nothing
unusual in deceased Gopi running after the deceased Ki shun
and other eyewitnesses. |In order to ascertain as to what was
the cause of the explosion and to run after the deceased
seei ng hi mtowards house of PW6. The eyew tnesses have
identified the accused persons and have stated about their
presence inside the house of PW6. There is no discrepancy
so far ‘as the-identification is concerned and about the
weapons  carried by the identified accused persons. It has
al so cone-in evidence that the targeted victinms were the
deceased persons with whomthe aninosity is admtted. The
obj ective findings recorded by the 10 on spot verification
also are in line with the evidence of eyew tnesses.

So far as the absence of any independent w tness is
concerned, the evidence of PW6 is very relevant. He has
stated that the accused persons were surroundiing the village
after the incident. In the village Malti there are 100
houses out of which 5 to 6 houses are of Yadavs, 15 to 16
are of Bhum hars and peopl e of other castes arealso there.
Bef ore the present occurrence, Arjun and Saudhi who were
Bhum hars by caste were killed. Yadavs of the village were
accused of the nurder and the deceased Kishun and CGopi were
the main accused. Accused Lakhan is the brother of deceased
Saudi Singh and Nandu Singh is the son of Arjun Singh. It
has to be noted further that though the eyew tnesses were
exam ned at length in the cross-exam nation nothing materia
to belie their credibility or discard their evidence was

br ought out.

Looked at from any angl e, the inpugned judgnent suffers
fromno infirmty to call for any interference. The appeal s
are di snm ssed




