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Madras Essential Arcticales Control and Requisitioning

(Tenporary) Powers Act, 1949 (Mad. 29 of 1949), ss. 3(1)
(2)Applicability of the Act to electricity -supplied by
State-Intention of Legislature, consideration of-Notified
orders enhanci ng agreed rate by State-Wether valid under s.
3-Regul ate, neaning of-lncrease of tariff-1f reasonable and
in interest of general public-Wether contravenes Arts. 14
and 19(1)-Constitution of India, Arts. 14 and 19(1)(g) and

(f).

HEADNOTE

Electricity was supplied to the appellants by the respon-
dent-state for nmany years past, and several individua
agreenments were passed between them prescribing the terms
and conditions for the supply. One of these terns

stipulated the rate at which the supply had to be charged.
These agreenents did not contain any provision _authorising
the State to increase the rates during their operation.. The
respondent-state issued two notified orders enhancing the

agreed rates. The orders indicated that the nmain reason
whi ch i nspired the increase was that t he exi sting
electricity tariffs which were fornulated several | years
bef or e, had become conpletely uneconomic and meant

continuously growing loss to the State. A |arge nunber - of
consunmers challenged the validity of the two orders in the
H gh Court under Art. 226. The wit petitions were allowed
and the respondent was restrained fromenforcing the revised
rates. These decisions were challenged by the respondent by
appeals in the Hi gh Court, which took a different view and
di smssed the wit petitions. On appeals to this Court, it
was contended, inter alia that the respondent had no
authority to increase the rate changing this inportant term
of the contract by taking recourse to s. 3(1) of the Madras
Essential Articles Control and Requisitioning (Tenporary)
Powers Act, that the power to regulate the supply of
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essenti al articles had to be applied in regard to
transactions between citizens and citizens and could not be
applied to an essential article which the State itself
supplied; that the power to regulate conferred on the
respondent by s. 3(1) «could not include the power to
increase the tariff rate, that the notified orders were
invalid as they contravened the provisions of Art. 19(1)(f)
and (g) and that of Art. 14 of the Constitution.

Hel d: (i) The challenge to the validity of the notified

orders on the ground that they were outside the purview of

s. 3(1) of the Act could not be sustained.

The State is not bound by a statute unless it is so provided

in express terns or by necessary inplication. |In applying
this rule, the court nust attenpt to ascertain the intention
of the Legislature by considering all t he rel evant

provi sions of the statute together and not concentrating its
attention on a particul ar provisi on which may be in dispute.
Where the question is not so nuch as to whether the State is
bound by the statute, but whether it can claimthe benefit
of the priovision of a statute, the same rule of construction
457

may have to be applied” Were the statute nay be for the
public good and by claimng the benefit conferred on it by
its provisions the State may allege that it is serving the
public good, it /would still be necessary to ascertain
whether the intention of the legislature Was to nmke the
rel evant provisions applicable.

Director of Rationing and Distribution v. Corporation of
Calcutta, [1961] 1 S.C. R 158 and Province of. Bombay v.
Muni ci pal Corporation of the Cty of Bombay, [1945-46] L.R
73 1. A 271, applied.

(ii) I'n construing s. 3 of the Act of the usual rule of con-
struction nust be adopted, s. 3 must not be ‘read in
i sol ation, but nust be considered in its proper setting and
due regard must be had for the other provisions of the Act
and its general schene and purpose.

(iii) The purpose of the Act is'to secure the supply of
essential articles at fair prices, it would be irrelevant as
to who nmakes the supply; what is relevant is to regulate the
supply at a fair price

(iv) It is well-settled that the function of a clause like

cl. (2) of s. 3 is nmerely illustrative. In other words the
proper approach to adopt in construing cls. (1), and (2) of
s. 3 is to assune that whatever is included in cl.” (2) is

also included in cl. (1).

King Enperor v. Sibnath Banerjee, 72 |.A 241 and  Santosh
Kumar Jain v. State, [1951] S.C. R 303, applied.

(v) The word 'regulate’ is w de enough to confer power on
the State to regulate either by increasing the rate or/ de-
creasing the rate, the test being what is it that is
necessary or expedient to be done to nmaintain, increase or
secure supply of the essential articles in question.and to
arrange for its equitable distribution and its availability
at fair prices.

(vi) Having regard to all the circunstances in this case,
the change nade in the tariff were reasonable and in the in-
terests of the general public.

(vii) There was absolute no material on the record of the
appeals on which a plea under Art. 14 of the Constitution
could even be raised.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 429 439,
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591, 592, 597, 689, 694, 724, 725 and 727 of 1962 and 15,
139, 140, 159, 267 to 269, 331, 334, 337, 340, 342, 343,
347, 352, 389, 746 and 748 of 1963. Appeals fromthe judg-
ments and order dated Decenber 19, 1958, WMarch 7, 1959,
March 11, 1959, April 22, 1959, April 24, 1959 in Wit
Appeal s Nos. 135, 122 of 1957 etc.

T. V. R Tatachari, for the appellants (in C A Nos. 429
to 434 and 694 of 1962 and C. AL No. 269/63).

M C. Setalvad, P. Kodandaramayya, E. V. Bhagarathi Rao
and T. V. R Tatachari, for the appellants (in C A Nos. 438
and 439/62).

M C. Setalvad, and R Ganapathi lyer, for the appellants
(in C A Nos. 436, 437, 724, 725 and 727/ 62).
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K. Srinivasamurthy and Naunit Lal, for the appellants (in C
As. Nos. 591, 582, 597, and 689/62 and 140, 267 and 268/ 63) .
K. Jayaram and R _-Thi agarajan, for the appellants (in C A
Nos. 139, 159, 330, 334, 337, 340, 342, 343, 347 and

352/ 63).
K. R ‘Chaudhuri, for the appellants (in C.A Nos. 15 and
389 of 63).

A Vedaval i and A V.  Rangam for the appellant (in

C As. Nos. 746, and 748 of 63).

D. Nar saraju, T. Anantha Babu, M V. Goswanmi and B. R G
K. Achar, for the respondents (in C. As. Nos. 435437, 724,
725 and 727/ 62).

D. Nar saraj u, T. Anantha Babu, Yogeshwar Prasad and B. R
G K Achar, for the respondents (in C As. Nos. 429434,
438, 439 and 694/ 62 and 269 of 63).

D. Narsaraju, T. Anantha Babu, M S. K Sastri and B. R
G K. Achar, for the respondents (in C A Nos. 591, 597 and
689/ 62 and 140, 267 and 268/ 63) and respondent No.. 1 (in
C. A No. 592/62).

J.V.K. Sharma and T. Sat yanar ayana, for respondent No. 2 (in
C.A. No. 592/62).

D. Narsaraju, T. Anantha Babu, R~ Gopal akrishnan and BR
G K Achar, for the respondents (in C. As. Nos. 15, 139,
331, 334, 337, 340, 342, 343, 347, 352, 159, 389 and 746-748
/ 63) .

March 25, 1964. The judgrment of the Court was delivered by
GAJENDRAGADKAR, C. J.-The principal question of law which
arises in this group of 37 civil appeals relates to  the
construction of section 3 of the Madras Essential Articles
Control and Requisitioning (Tenporary Powers) Act, 1949 (‘No.
29 of 1949) (hereinafter called 'the Act’). The dispute
which has given rise to these appeals centres round the
validity of two notified orders issued by the respondent,
State of Andhra Pradesh on the 28th January, 1955, and  30th
January, 1955 respectively, and it is the contention of the
appel lants that the said notified orders are outside the
purview of s. 3. The appellants in all these appeals are
supplied electricity by the respondent for nany years | past,
and several individual agreenments have been passed between
them and the respondent during the period 1946 to 1952
prescribing the terns and conditions on which the said
supply woul d be made to them One of these terns stipul ated
the rate at which the supply of electricity had to be
char ged
459

agai nst the consumers. The inpugned orders have purported
to increase this rate, and the appellants contend that the
respondent had no authority to change this inportant term of
the contract to their prejudice by taking recourse to s.
3(1) and issuing notified orders in that behalf. That, in
substance, is the nature of the controversy between the
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parties before us.

It appears that the Governnent of Madras, and subsequently,
its successor, the respondent, had a single power grid
system for the whole State conprising Tungabhadra and
Machkund Hydro Electric Systemand the Thermal System of

Nel | ore. The entire energy was integrated into one power
system The Governnent of Madras entered into agreenents
with several consuners in the State, i ncl udi ng t he

appel lants, for the supply of =energy in bulk at the
specified rates which were called tariffs, for the vyears
1951 and 1952. These agreenents were to be in operation for

ten years. It is conmon ground that these agreenents did
not contain any provision authorising the Governnent to
increase the rates during their operation. The charges

fixed were calculated at graded regressive rates according
to increasing slabs of consunption units, and the overal

unit rates including the demand charge were not to exceed 66
annas W thout prejudice to the nonthly m ni mum paynent and
the guaranteed consunption. The Governnent of Andhra then
i ssued the  two inpugned orders relating to Machkund and
Nel | ore, —and ~Tungabhadra and ~Chittoore District ar eas

respectively, enhancing the agreed rates. These enhanced
rates were specifiedin Schedules A and B attached to the
said orders. According to these orders, these increased

tariffs were to takeeffect fromthe date on which neter
readi ngs were to be taken in the nonth of February, 1955 and
were to operate for the future. The increase in the rates
ef fect ed by these orders was thus to operate not
retrospectively, but  prospectively. The inpugned orders
i ndicate that the main reason which inspiredthe said orders
was the know edge that the existing electricity tariffs
which were fornulated nearly 15 years before, had becone
conpl etely uneconomc; the charges of |abour and the price
| evel of all material had enornmously increased; and that in-
evitably nmeant continuously growing |oss to the Covernnent.
The Accountant-Ceneral mnade queries in respect of this
recurring loss and drew pointed attention of the State
CGovernment to the deficits inthe working of the / Power
System Accordingly, the question of revision of tariffs
was considered in the State of Mdras, but was not  deci ded

because reor gani sation of the States was t hen i'n
cont enpl ati on. After the respondent State wits born, its
Chi ef Engi neer sunbitted proposals for
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revisions of tariffs in all the areas ~covered by the
rel evant schenes. That is how the inpugned notified orders
cane to be issued by the respondent.

The appellants were naturally aggrieved by these orders,
because they added to their liability to pay the rates for
the supply of electricity by the respondent to /'them
Accordingly, a large nunber of consuners noved the Andhra
Pradesh High Court under Art. 226 of the Constitution, and
challenged the wvalidity of the two inpugned orders. The
| earned single Judge who heard these wit petitions upheld
the appellants’ plea and cane to the conclusion that the
i mpugned orders were not justified by the aut hority
conferred on the respondent by s. 3 of the Act, and were
unaut horised, illegal and inoperative. |In the result, the
wit petition filed by some of the appellants before us were
allowed and an appropriate order was issued against the
respondent restraining it fromenforcing the revised tariff
rates.

These decisions were challenged by the respondent by
preferring several Letters Patent Appeals. The Division
Bench which heard these Letters Patent Appeals took a
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different view, it held that on its fair and reasonabl e con-
struction, s. 3 did confer authority on the respondent to
i ssue the inmpugned orders, and so, the challenge nade to the
validity of the said orders could not be sustained. That is
why the Letters Patent Appeals preferred by the respondent
were allowed and the wit petitions filed by the appellants
were dismssed. It is against these orders that the appel-
lants have cone to this Court with a certificate issued by
the said H gh Court.

After the Division Bench had pronounced its decision on this
point, several other wit petitions were filed by other
consumers, and naturally the single Judge who heard them
followed the decision of the Division Bench and dism ssed
the said wit petitions. The consumers who were aggrieved
by the decision of the learned single Judge were then all ow
ed to come to this Court directly by special |eave, because
the points which they wanted to rai se were exactly the same
as were raised by the other consumers who had cone to this
Court agai'nst the principal decision of the Division Bench

The present group of appeals thus consists of matters which
have been decided by a Division Bench of the Andhra Pradesh
H gh Court, as well as those which have been decided by a
| earned single Judge, and they all raise the same conmon
guesti on about the construction of s. 3 of the Act, and the
validity of the inpugned notified orders.

Bef ore addressi ng ourselves to the question of construing s.

3, it is necessary to recapitulate the legislative history
of the Act. It will be recalled that during the Second
World
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War, the Governnment of India passed the Defence of India Act
(No. 35 of 1939) on the 29th of Septenber, 1939. By virtue
of the powers conferred on the Central Governnment by s. 2 of
the said Act, several Rules caneto be franed by | Centra
CGovernment known as the Defence of India Rules. Anongst
these Rules was Rule 81(2) which clothed the  Central
Government with power to issue orders which nay appear to
the Central Government to be necessary or expedient for
securing "the defence of British India, or the efficient
prosecution of the war, or for rmaintaining supplies and
services essential to the life of the community". These
Rules were in operation during the continuance of the war.
After the war came to an end, it was realised that the eco-
nom c situation in the country continued to be serious, and
for the proper regulation of economc affairs, it was
thought necessary to continue the orders issued under the
Def ence of India Rule 81(2), because shortage of supply of
essential articles was very nuch in evidence | then. The
pur pose of continuing the orders was to ensure the supply of
essential articles to the community at large at reasonable
prices and to secure their equitable distribution:— In due
course, the Defence of India Act cane to an end in 1946, but
the Central Legislature thought it necessary to pass another
Act to take its place and that was the Essential Supplies
(Tenporary Powers) Act, 1946 (No. 24 of 1946). On the sane
lines, the Madras Legislature passed an Act in 1946 (No. 14
of 1946). Later, it was replaced by Act No. 29 of 1949 with
which we are concerned in the present appeals. After the
r espondent State was created under t he Schene of
Reor gani sation of States, it passed Act No. 1 of 1955 and
this Act received the assent of the President on the 21st of
January, 1955. By this Act, the Legislature of t he
respondent State virtually adopted the Madras Act. As a
result, the inpugned orders are, in substance, referable to
s. 3 of the Madras Act.
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Before we part with this topic, it may be nentioned that
when the Madras Act was passed, its Schedule gave a list of
the essential articles as defined by s. 2(a) and these
articles were 12 in nunber. Wen the Andhra Legislature
passed Act No. 1 of 1955 and adopted the Schedul e of essen-
tial articles for its purpose, the nunber of these articles
was reduced to two; they are charcoal and el ectrical energy.
The Andhra Act was originally intended to be in operation
until the 25th January, 1956, but it was l|ater continued
from tine to tinme. It is coimon ground that when the
i mpugned orders were passed, section 3 of be Act was in
operation and the present appeals have been argued on the
basis that the said section is constitutionally wvalid, so
that the nain point which calls for our decision is the
construction of the said section

462

M. Setalvad for the appellants contends that in construing
s. 3, we ought not to concentrate on the words used in s. 3
in isolation, but must | ook at ' the said section along wth
the other ~provisions of the Act. The rule of harnonious
construction, —he urges, requires that we nmust so construe
all the provisions of the Act as to avoid any conflict or
repugnancy between them So construed, section 3, according
to him cannot be said to confer power on the respondent to
enhance the tariff rate chargeabl e agai nst the appellants in
respect of the supply of energy made by the respondent to
them The whol e schene of the Act indicates clearly that
the power to regulate the supply of ‘an essential article
whi ch has been conferred on the State Governnent has to be
applied in regard to transaction between citizens and
citizens and cannot be applied to an essential  article:
which the State itself supplies. 1t would be odd, he
suggests, if the State Governnment is given the power to
issue a notified order regulating the rates at which it
shoul d supply energy which it itself produces. Ther ef or e,
the dealings by the State Governnent in the matter of supply
of energy to the consuners should be deened to be outside
the provisions of s. 3, and that would make the  inpugned
orders invalid.

The question as to whether the State Government would be
bound by the provisions of |egislative enactnents passed by
the State Legislature has sometimes led to difference in
judicial opinion; but the decision of this Court .in the
Director of Rationing and Distribution v. The Corporation of
Calcutta and Os.(1) nust be taken to have settled this
qguesti on. The effect of the majority decision rendered in
that case is to recognise the validity of the rule of
interpretation of statutes enunciated by the Privy Counci
in Province of Bonbay v. Minicipal Corporation of the 'Cty
of Bonmbay (2) and that rule is that the State is not /bound
by a statute unless it is so provided in express terns or by

necessary inplication. In applying this rule, it is
obvi ously necessary that the Court nust attenpt to ascertain
the intention of the Legislature by considernig all the

rel evant provisions of the statute together and not
concentrating its attention on a particular provision which
may be in dispute between the parties. |[If, after reading
all the relevant provisions of the statute, the Court is
satisfied that by necessary inplication the obligation
i nposed by the statute should be enforced against the State,
that conclusion nust be adopted. |If there are express terns
to that effect, there is, of course, no difficulty. In
dealing with this vexed question, sonetines it is necessary
also to enquire whether the conclusion that the State is not
bound by the specific provision of a given statute,
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(1) [1961] 1 S.C R 158.

(2)73 1. A 271.

463

woul d hanper the working of the statute, or would lead to
the anonal ous position that the statute may lose its effi-
cacy, and if the answer to either of these two questions
i ndicates that the obligation inposed by the statute should
be enforced against the State, the Court would be inclined
to infer by necessary inplication that the State, in fact,
is bound by the statute.

VWere, however, the question is not so much as to whether
the State is bound by the statute, but whether it can claim
the benefit of the provision of a statute, the same rule of
construction may have to be applied. Were the statute may
be for the public good, and by claining the benefit
conferred on it by its provisions the State may allege that
it is serving the public good, it would still be necessary
to ascertain whether the intention of the legislature was to
make the rel evant provisions applicable to the State. Thi s
position " is also established by the decision of the Privy
Council in Province of Bomboy(1l) and it still continues to
be a law in this Country:

Incidentally, we may add that where the Crown seeks to take
advant age of a statute and urges that though it is not bound
by the statute, it isat liberty to take advantage of it,
English Law does not easily entertain such a plea, though
there are observations made in sonme judicial & pronouncenents
to the contrary. As Halsbury points out, "it has been said
that, wunless it is expressly or-inpliedly prohibited from
doing so, the Crown may take advantage of a statute not-
wi thstanding that it is not bound thereby." Having nmade this
statenent, Hal sbury has added a note of caution by ,,saying
that "there 1is only slender authority for this rule, and
since both the rule and such authority as does exist. have
al so been doubted, the rule cannot, perhaps, be regarded as
settled lam 2)".

To the sane effect is the corment nade by Maxwel|l /when be
guotes w th approval the view expressed by Sir John /Sinon
that the decisions which recognise the right of the Cown to
take advantage of a statutory provision "start with a
passage in an unsuccessful argument of a |aw officer which
was not even relevant to the case before the court, ~ but
whi ch has been taken out by a text-witer and repeated for

centuries until it was believed that it nust have sone
foundation(3)".
Therefore, in construing s. 3 of the Act, we cannot permt

the respondent to rely upon the artificial rule that since
(1) 73 T. A 271.

(2)", Halsbury’s Laws of England, Vol. 36, p. 432, para 654.
(3) Maxwell on Interpretation of Statutes, 11th Ed. p. 136
464

the respondent clainms a benefit under s. 3, that construc-
tion should be adopted which supports such a claim Thus,
the position is that when we construe s. 3, we nust adopt
the wusual rule of construction; we nust not read s. 3 in
isolation, but must consider it inits proper setting and
nmust have due regard for the other provisions of the Act,
and its general scheme and purpose.

Reverting then to M. Setalvad' s main argurment, it rmay be
conceded that when the Act was passed in 1949, minly and
primarily the power conferred by s. 3 on the State
CGovernment must have been intended to regulate the supply of
essential articles nmde by one citizen to another. The
State had not then entered commercial activities on a |arge
scale and when s. 3(1) contenplated notified orders issued
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for the purpose of securing equitable distribution and
availability at fair prices of essential articles, the
| egislature could not have in its mind supply of essentia
articles made by the State itself. That is one point in
favour of M. Setalvad' s construction. |If we examne the
schene of the Act, it may al so have to be conceded that sone
of the provisions may not be applicable to the State. Take,
for instance, the provision of s. 4 which relate to the
powers of requisitioning and acquisition of properties, and
the subsequent two sections that deal wth paynent of
conpensation and release from requisition respectively;
these provisions may not be applicable to the State. Take,
again, the control of agriculture which is contenplated by
s. 7; it would not be applicable to the State. Section 12
which deals with penalties nmay al so be inapplicable to the
State, and so, would s. 13 be inapplicable, because it deals
with abetment and assistance. of contravention of t he
provi sions of the Act.” Therefore, the general schene of the
Act and 'sone of its provisions seemto suggest that the
State may not have been within the contenplation of the Act.
But it is obvious that the rul e of harnoni ous construction
on which M. Setalvad has solely rested his case, can be
i nvoked successfully by himonly if the words used ins. 3
are capable of the construction which he suggests. If the
said words are capable of two constructions one of which
supports the appellants’ case and the other that of the res-
pondent, it would be legitimate to adopt the first construc-
tion, because it has the nerit of harnonising the provisions
of s. 3 with the general scheme and purpose of the Act. On
the other hand, if the words used in s. 3(1) are not reason-
ably capable of the construction for which the appellants
contend, then it would be unreasonable and illegitimte for
the Court to limt the scope of those words arbitrarily
solely for the purpose of establishing harnmony between the
465
assuned object and the schenme of the Act. Therefore, it 1is
necessary to examne the words used in s. 3 very carefully.
Let us first read s. 3(1):-
"The State CGovernnent so far as it appears to
them to be necessary  or expedi ent for
mai nt ai ni ng, increasing or securing supplies
of essential articles or for —arranging  for
their equitable distribution and availability
at fair prices nay, by notified order, provide
for regulating or prohibiting the supply,
di stribution and transport of essentia
articles and trade and conmerce therein".
Sub-section (2) provides that w thout prejudice to the gene-
rality of the powers conferred by sub-section (1), an  order
nmade t hereunder may provide for objects specified in clauses
(a) to (k). The nmajority of these objects nay not “be appli -
cable to the State, while, conceivably, sone nay be  appli-
cable to it.
Section 3(1) is obviously intended to secure supplies  of
essential articles and to arrange for their equitable
distribution and availability at fair prices. |If electrica
energy is one of the essential articles nmentioned in the
Schedule, there can be no difficulty in holding that a
notified order can be issued under s. 3(1) for regulating
the supply of the said energy and making it available at a
fair price. Indeed, it is not disputed and cannot be
di sputed that if electrical energy is produced by a private
licensee and is then supplied to the consumers, such a
supply would fall within the nmischief of s. 3(1), and the
ternms on which it can and should be nade to the consuners
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can be regulated by a notified order. There can also be no
serious dispute that the terms of a contract entered into
between a private supplier of electrical energy and the
consunmer could be nodified by a notified order. Secti on
3(1) undoubtedly confers power on the State Governnent to
vary and nodify contractual terns in respect of the supply
or distribution of essential articles. |If that be so, on a
plain reading of s. 3(1) it seens very difficult to accept
the argunment that the supply of electrical energy which is
included in s. 3(1) if it is nade, by a private producer
shoul d go outside the said section as soon as it is produced
by the State Governnent. The enphasis is not on who pro-
duces and supplies, but on the continuance of the -equitable
distribution and supply of essential articles at fair

prices. If the object which s. 3(1) has in mnd is such
equitable distribuiton and availability at fair prices of
essential articles; thenthat object would still continue to

attract - the provisions of s. 3(1) even though the essentia

article may be produced by the State and nay be supplied by
it to the consuners.
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The words used in s. 3(1) are-so clear, unanbi guous and wi de
that it would be unreasonable to linmt their scope arti-
ficially on the ground-that by giving effect to the w de
| anguage of the section, we mght reach aresult which is
not conpletely harnonious or consistent with the assuned
object and purpose of the Act. |Indeed, as  we have just
i ndicated, if the purpose of the Act is to secure the supply
of essential articles at fair prices, it would be irrel evant
as to who nakes the supply; what is relevantis to regulate
the supply at a fair price. Therefore, we are not - prepared
to accede to M. Setalvad's argunent that s. 3(1) does not
confer on the respondent the power to nodify the terns of
agreenents between it and the appellants:

M. Setalvad, no doubt, contended that in construing s.
3(1), we may have regard to the fact that nost of the
cl auses under s. 3(2) would ‘be inapplicable 'to the
respondent State, and so, he virtually suggests that even
though the words in s. 3(1) may be wide, their width ‘should
be controlled by the imted scope of the clauses prescribed
by subsection (2). We are not prepared to accept this
ar gunent . After the decision of the Privy Council in King
Enperor v. Sibnath Banerjee(l), it is well-settled that the
function of a clause like clause (2) of s. 3 nerely
illustrative (vide al so Santosh Kumar Jain v. The State(3)).
In other words, the proper approach to adopt in construing
clauses (1) and (2) of s. 3 is to assunme that whatever is
included in clause (2) is also included in clause (1). . That
is not to say that if the words of clause (1) are / wide
enough to include cases not included in clause (2), they
must, for that reason, receive a narrower construction

Therefore, we nust wultimately go back to clause (1) to
deci de whether the supply of electrical energy made by the
respondent to the appellants can be regulated by a notified
order issued wunder it or not, and the answer to that
qguestion nust, in our opinion, be in the affirmtive.

In this connection, it may be pertinent to refer to s.
3(2)(b) which provides for controlling the prices at which
any essential article my be bought or sold. It is not easy

to see why this clause cannot take in articles which may be
purchased or sold by the State. The clause is so worded

that the transactions of sale and purchase of all essentia
articles would be included init. It is true that where the
State wants to sell its essential articles, it may be able

to regulate the prices and control themby neans of an
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executive order; but that is not relevant and material in
construing the effect

(1) 72 1. A 241 at p. 248.

(2) 1951 S.C.R 303.
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of the words; if the words take within their sweep essentia
articles sold by the State, there is no reason why it should
not be conpetent to the State to issue a notified order con-
trolling the prices in that behalf.

In regard to the purchase of essential articles by the
State, the position is still clearer. |If the State wants to
purchase essential articles, power to regulate the prices of
such, articles would seemto be clearly included in s.
3(2)(b). In-" deed, during the course of his arguments, M.
Set al vad did not seriously di spute this position
Therefore, when the State wants to purchase essentia
articles, it can regulate the price in that behalf by means
of a notified order issued under s. 3(1) and that shows that
in the cases of both sale and purchase of essential articles
by the State, s. 3(2)(b) read with s. 3(1) would clothe the
State with the power to issue the relevant notified order
Then, it was faintly argued by M. Setalvad that the power
to regulate conferred on the respondent by s. 3(1) cannot
include the power to increase the tariff rate; it would
i nclude the power to reduce the rates. This argunent is en-
tirely msconceived. / The word "regul ate" is w de enough to
confer power on the respondent to regulate either by in-
creasing the rate, or decreasing therate, the test being
what is it that is necessary or expedient to be done to

mai ntain, increase, or_ secure supply of  the essentia
articles in question and to arrange for its ‘equitable
distribution and its availability at fair~ prices. The

concept of fair prices to which s. 3(1) -expressly ' refers
does not nean that the price once fixed nust either renain
stationary, or must be reduced in order to attract the power
to regul ate. The power to regul ate can be exercised for
ensuring the paynent of a fair price, and the fixation of a
fair price would inevitably depend upon a consideration of
all relevant and econonic factors which contribute to the
determ nation of such a fair price. If the fair price
indicated on a dispassionate consideration of all~ relevant
factors turns out to be higher than the price fixed and
prevailing, then the power to regulate the price nust
necessarily include the power to increase the price so as to
nmake it fair. That is why we do not think M. Setalvad is
right in contending that even though the respondent nay have
the power to regulate the prices at which electrical energy
shoul d be supplied by it to the appellants, it had no power
to enhance the said price. W nust, therefore,  hold /that
the challenge to the validity of the inpugned notified
orders on the ground that they are outside the purview of s.
3(1) cannot be sustained.

That takes wus to the next question as to whether the im
pugned notified orders are invalid, because they contravene
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the provisions of Art. 19(1)(f) and (g) of the Constitution

The inpugned orders have been notified by virtue of the
fore, be treated as law for the purpose of Art. 19. W rmay
al so assune in favour of the appellants that the right to
receive the supply of electricity at the rates specified in
the agreenments is a right which falls within Art. 19(1)(f)
or (g). Even so, can it be said that the inpugned notified
orders are not reasonable and in the interests of the
general public’'? That is the question which calls for an
answer in dealing with the present contention. It is true
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that by issuing the inpugned notified orders, the respondent
has successfully altered the rates agreed between the
parties for their respective contracts and that, prima
facie, does appear to be unreasonable. But, on the other
hand, the evidence shows that the tariff which was fixed
several years ago had becone conpletely out of date and he
reports made by the Accountant-Ceneral fromtinme to tine

clearly i ndi cate that the respondent was suppl yi ng
electricity to the appellants at the agreed rates even
though it was incurring loss fromyear to year. Ther ef or e,

it cannot be said that the inpugned notified orders were not
justified on the merits. The prices of all comobdities and
| abour charges having very nmuch increased neanwhile, a case
had. certainly been made out for increasing the tariff for
the supply of electrical energy. But it could not be
possible to hold that the restriction inmposed on the
appel lants’ right by the increase made in the rates is
reasonable and in the interests of the general public solely
because the inpugned orders have saved the recurring |oss
i ncurred " by the respondent under the contracts. |If such a
broad and general. argunment were accepted, it may lead to
unr easonabl e and even anomal ous consequences in some cases.
Thi s question, however, has to be considered fromthe point
of view of the comunity at |arge; and thus considered, the
poi nt which appears to support the validity of the inpugned
orders is that these orders were passed solely for the pur-
pose of assuring the supply of electrical energy and that
would clearly be for the good of the conmunity at |arge.
Unl ess prices were increased, there was risk that the supply
of electrical energy may itself have cone to-an end. |If the
respondent thought that the agreenents nade with the appel-
lants were resulting in a heavy loss tothe public treasury
from year to year, it may have had to consider whether the
supply should not be cut down or conpletely stopped. It may
wel | be that the respondent recognised its obligation to the
public at large and thought that supplying electrical energy
to the consumers who were wusing it for profit-making
purposes, at a loss to the public exchequer would not be
reasonable and legitinate, and it apprehended that the
legislature nmay well question the propriety or w.-sdom of
such
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a course; and so, instead of terminating the contracts, de-
cided to assure the supply of electrical energy at~ a fair
price and that is why the inpugned notified orders were

i ssued. We ought to nmake it clear that there has been no
suggestion before us that the prices fixed by the inpugned
notified orders are, in any sense, unr easonabl e or

excessive, and it is significant that even the revised
tariff has to cone into operation prospectively -and not
retrospectively. Therefore,( having regard to--all the
circunmstances in this case, we are disposed to hold that the
change made in the tariff by the notified orders nust be
held to be reasonable and in the interests of the genera
public.

M. Setalvad also attenpted to challenge the validity of the
i mpugned orders on the ground that they contravene Art. 14
of the Constitution. |In support of this contention, he
invited our attention to the allegation mde in Wit
Petition No. 923 of 1956. |In that wit petition, one of the
petitioners stated that the rate prescribed under the agree-
nents had not changed and had remmi ned stationary as far as
consunmers under the State GCovernment’s |icensees wer e
concer ned. The affidavit appears to concede that certain
,other licensees had increased their rates, but t hat
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increase, it is clained, was negligible or nomnal; and so,
the argunment was that the rates which are widely divergent
bet ween consumer and consuner constitute a contravention of
Art. 14. M. Setalvad fairly conceded that these all egations
are vague and indefinite and no other nmaterial has been pro-
duced either by the petitioner who has made this affidavit,
or by any of the other petitioners who noved the H gh Court
for challenging the validity of the inpugned orders. In
fact, we do not know what the rates charged by other
licensees are and have been, and how they conpare with the
rates prescribed by the original contracts as well as the
rates enhanced by the inpugned notified orders. W ought to
add that the Division Bench of the High Court appears to be
in error when it assuned that the respondent was the sole
supplier of electrical energy in the State of Andhra. It is
true that the bulk of the energy is supplied by the respon-
dent; but there are sone other private |licensees which are
licensed to supply electrical energy to the consuners and in
that sense, at the relevant tine the respondent was not a
nonopolist ~in the matter of supply of electricity. Thi s
Court has repeatedly pointed out that when a citizen wants
to challenge the validity of any statute on the ground that
it contravenes Art. 14, specific, clear and unanbi guous alle
gations nust be made in that behalf and it nmust be shown
that the inpugned statute is based on discrimnation and
t hat such discrimnation is not referabl e to any
classification
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which is rational and which has nexus with the  object in-
tended to be achieved by the said statute. Judged from that
poi nt of view, there is absolulety no material on the record
of any of the appeals form ng the present group on which a
pl ea under Art. 14 can even be raised: Therefore, we do not
think it is necessary to pursue this point any further

The result is the appeals fail and are dismssed with costs.
One set of hearing fees.

Appeal s di sm ssed

471




