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TARUN CHATTERJEE, J.
1. Leave granted.

2. This appeal “is directed agai nst the Judgrment and
order dated 23rd August, 2004 passed by a Division

Bench of the Hi gh Court of Punjab and Haryana at

Chandi garh whereby the High Court dismssed a wit
application filed by the appellant only on the ground that
no |l egal right of the appellant had been infringed.

3. Awit petitionwas filed by the appellant for a direction
upon the respondent to consider the case of the appellant
for pronotion to the cadre of Assistant Adm nistrative
Oficer (AAO against the vacancy reserved for Schedul ed
Tri be candi dates. A further direction was al so prayed by
the appellant to the extent that the respondents should
keep one vacancy reserved for the appellant who had
conpeted and was found successful ‘as a candidate from
Schedul ed Caste reserved category and for other incidenta

reliefs.

4. The facts of the present case may briefly be stated as
fol | ows:

5. The appel l ant who is a Schedul ed Caste by birth has

been working as Assistant [T] in the Oiental |nsurance
Conpany on and from 2nd January, 1997. Applications

were invited fromeligible and desirous enpl oyees for

appoi ntnent to the post of Assistant Adm nistrative Oficer
in terns of the pronpotional policy of the respondents.
There are two nbdes of appointnent to the post of

Assistant Administrative Oficer, nanely, (i) pronotion from
the departrmental candidates; and (ii) by direct recruitnent
through conpetitive examination. |In the said pronotiona
policy, pre-exam nation training to Schedul ed

Cast e/ Schedul ed Tri bes/ Gt her Backward O asses

candi dates who are eligible to appear in the aforesaid test
has al so been allowed. It is also evident fromthe policy
that if no eligible candidate is available in a particular
cat egory, an exchange of vacancy between Schedul ed

Caste and Schedul ed Tri bes categories can be allowed to
the extent of non-availability of eligible candidates in a
particul ar category. Advertisenent was published on 30th
Cct ober, 2003 and accordingly the appellant applied on the
basis of the said advertisenment to the post of Assistant
Admi ni strative Officer. There were in all five vacanci es out
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of which one was reserved for candi dates belonging to the
Schedul ed Tribes category and both Schedul ed Caste and
Schedul ed Tribes candi dates were eligible to conpete for
this reserved vacancy. The appellant was pernitted to
undergo a pre-examnation training between 1st Decenber,
2003 to 19t h Decenber, 2003 which was inparted to

Schedul ed Caste and Schedul ed Tri bes enpl oyees in
accordance with the aforesaid pronotional policy. The
appel l ant was permtted to appear for the conpetitive

exam nation held on 21st Decenber, 2003 agai nst the
vacancy reserved for candi dates bel onging to Schedul ed

Tri bes category. The nane of the appellant appeared at
SI.No.23 in the list of successful candidates. Since her
nane had appeared in the list of successful candidates, the
appel l ant clai med that she was entitled to be called for
interview and considered for selection. A notice dated 27th
February, 2004 wasissued by the respondents that no
exchange of vacanci es between Schedul ed Caste and

Schedul ed Tri bes categories could be allowed even if no

el i gi bl e ‘candi date was avail abl e under either of the two
categories in view of OM No.36012/17/2002-Estt. (Res)

dat ed 6t h November, 2003, clarifying that it was not
perm ssible to fill a post reserved for Schedul ed Tribes by a
Schedul ed Caste candi date or vice versa by exchange of
vacanci es between the two. Feeling aggrieved by refusal of
the authorities to enmpanel the appellant for the interview,
the aforesaid wit petition was filed before the Hi gh Court
whi ch, as noted herein earlier, was dismssed with the
observation that no | egal right of the appellant had been
infringed for not enpanelling her as a successful candi date
to appear before the Interview Board set up by the
respondents.

6. It is this order of the H gh Court which the appell ant
has chal | enged before this Court by way of a special |eave
petition in respect of which |eave has already been granted.

7. We have heard the | earned counsel appearing for the
parties and exam ned the judgnent of the H gh Court and
other materials on record. A perusal of the order of the

Hi gh Court impugned in this appeal shows that the wit
petition of the appellant as noted herein above, was

di sm ssed solely on the ground that in view of OM dated 6th
Noverber, 2003, the exchange of vacanci es between

Schedul ed Caste and Schedul ed Tri bes categories was not

perm ssible. Before we take up this question for our

deci sion, we may note that the respondents on 30th

Cct ober, 2003, notified the nunber of vacancies required to
be filled under various categories. It is also evident/ from
the advertisenent that out of five vacancies, four were
unreserved and one was reserved for a candi date

bel onging to Schedul ed Tribes. In this advertisenent, the
respondents specifically mentioned that in case no eligible
candi dates are available in a particular reserved category,
i.e., Schedul ed Caste and Schedul ed Tri bes, exchange of
vacanci es between these two categories was permitted. It
woul d be necessary for us to reproduce the portion of the
Promoti onal Policy regardi ng reservation for Schedul ed

Caste and Schedul ed Tri bes candi dates: \023As regards
exchange of vacanci es between SC/ ST categories in case

no eligible candidate is available in a particular category
such exchange is all owed between these two categories to

the extent of non-availability of eligible candidates in a
particul ar category.\024 Fromthe above, it cannot be said to
be in dispute that when no eligible candidate is available in
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a particular category, exchange of vacanci es between
Schedul ed Caste and Schedul ed Tri bes categories can be
allowed to the extent of non availability of eligible candidate
in a particular category. It may also, at this stage, be noted
that the O fice Menorandum dated 6th Novenber, 2003 by

whi ch perm ssion of exchange of reservation between

Schedul ed Caste and Schedul ed Tri bes was w t hdrawn,

was i ssued at a tine when candi dates including the

appel l ant had al ready acted on the basis of the

advertisenment dated 30th Cctober, 2003 in which

perm ssion was granted for exchange of reservation

bet ween Schedul ed Caste and Schedul ed Tribes. Even on

a plain reading of clause [6] of the Ofice Menorandum

dated 6th Novenmber, 2003, it can be seen that in case

some posts reserved for Schedul ed Tri bes m ght have

been filled by Schedul ed Caste candi dates by exchange of
reservation or vice versa before issuance of the said Ofice
Menor andum such cases need not be re-opened. This

cl ause woul d clearly show that the posts reserved for
Schedul ed Tri bes whi ch have been filled by Schedul ed

Caste candi dates by exchange of reservation before

i ssuance of this Ofice Menorandum need not be

di sturbed. As noted herein earlier, applications were invited
by the respondents on 30t h October, 2003 whereas the

O fice Menorandum wi t hdrawi ng perm ssi on of exchange

of vacanci es between /'Schedul ed Caste and Schedul ed

Tri bes candi dates was i ssued on 6t h Novenber, 2003.
Let us now, therefore, consider whether this Ofice
Menor andum coul d have a retrospective effect or not. In

our view, the Ofice Menorandum dated 6th Novenber,

2003 cannot have or could not have retrospective effect as
the appell ant woul d be governed or covered by the date on

whi ch applications were invited to fill upthe posts of
Assistant Administrative Oficer, i.e., on 30t h Cctober
2003 and al so for the reason that no retrospective effect

has been given to the said Ofice Menorandum In N T.

Devin Katti vs. Karnataka Public Service Comm ssion/[

1990[ 3] SCC 157 ] this Court has held that where sel ection
process has been initiated by issuing an advertisenent
inviting applications, selection should nornally be regul ated
by the rule or order then preval ent and al so when
advertisenent expressly states that the appointnment shal

be made in accordance with the existing rule or order

subsequent anmendnent in the existing rule or order will not
af fect the pending selection process unless contrary
intention is expressly or inpliedly indicated. In the present

case, admittedly, while inviting applications, respondents
advertised the nunber of vacancies required to be filled
under various categories. Notice inviting application also
nentioned that if under a particular category an eligible
candi dat e was not avail abl e, exchange of vacancies

bet ween the two categories was pernitted. The appel l'ant
acted on the basis of the aforesaid adverti senent which
permtted her to apply for the post and in fact she was
permtted to sit in the exam nation and was subsequently

al so found to be a successful candidate in the said

exam nation. Therefore, in view of the aforesaid decision in
the case of N.T. Devin Katti vs. Karnataka Public Service
Conmi ssion [ 1990[ 3] SCC 157 ], we are of the view that

OM dat ed 6t h November, 2003 cannot have any
retrospective effect and the date on which the applications
were invited should be the relevant date for consideration
whet her exchange of Schedul ed Caste and Schedul ed

Tri bes candi dates was pernissible. The decision in the

case of N.T. Devin Katti vs. Karnataka Public Service
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Conmi ssion [ 1990[ 3] SCC 157 ] has al so been echoed by

a decision of this Court in the case of P. Mahendran and
Os. vs. State of Karnataka and Os. [ 1990 [1] SscCC
411 ]. In any view of the matter, lawis well settled that an
O fice Menorandum cannot have a retrospective effect

unl ess and until intention of the authorities to nake it as
such is reveal ed expressly or by necessary inplication in
the O fice Menorandum On the other hand fromthe

O fice Menorandum as noted herein above, we find that

the candi dates who had al ready been sel ected, the case of
such candi dates woul d not be re-opened. A close

exam nation of clause [6] of the Ofice Menorandum dated
6t h November, 2003, in our view, would show that it does

not speak about the pendi ng process of selection. It only
speaks about the appoi ntnents already nmade and for

whi ch a retrospective effect has not been given. Therefore,
in view of the principles laid down by the aforesaid two
deci sions of this Court, the O fice Menorandum dated 6th
Noverber, /2003, in our view, would not apply to the

sel ection process which started before the said Ofice
Menor andum was i ssued by the respondents. It nay be
repeated at this stage that the appellant was permitted to
appear for the exam nation for the post of Assistant
Admi ni strative Oficer in respect of which she was decl ared
successful on 17th February, 2004 well after the Ofice
Menor andum was i ssued by the respondents.

8. In view of 'the above, we are of the view that the High
Court was not justified in dismssing the wit petition of the
appel l ant only on the ground that in view of Ofice

Menor andum dat ed 6t h Novenber, 2003, no |ega
right of the appellant was infringed. Since, we have already
held that the O fice Menorandumwi ||l not be applicable in

the case of the appellant and to the pendi ng process of

sel ection, we are of the viewthat the appellant woul d be
entitled to be enpanell ed to appear before the Interview
Board for selection to the post of Assistant Adm nistrative
Oficer.

9. For the above reasons, we set aside the Judgnent of
the High Court and allow this appeal. The respondents are
directed to call the appellant for interview before the
Interview Board for selection to the post of Assistant

Admi nistrative Officer and if she is selected by the Interview
Board, she should be pronpted or appointed to the post of

Assi stant Administrative Oficer. There wll, however, be no
order as to costs.




