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H ndu Lawjoint  famly-Partition-Admissions of nmenber s
accepting Partition, val ue of-New point-Wen can be allowed
to be raised-Suit for declaration of deed as sham -Right to
sue, when accrues-Limtation-Specific Relief Act, 1877, (1
of 1877), s. 42-Indian Limtation Act,1908 (I X of 1908),
Sch. 1, art. 120.

HEADNOTE:
A joint Hondu famly which was heavily indebted owned
ext ensi ve properties and business.  In 1915 certain nenbers

of the famly including one Govindprasad executed a
regi stered deed of relinquishment in_favour of ~ another
menber. The deed recited that the nmembers of the fanmily had
become separated in 1898 by a deed of relinquishnent which
was not registered and so a fresh one was being executed
confirmng the earlier arrangenment. On February 17, 1916,
Covi ndprasad executed a trust deed in favour of two minors,
Chandanl al, a son of one of his brothers and Rukhnabai, a
daught er of another brother. The trust was created in a sum
of Rs. 15,000 for constructing a building or  buying |and
therewith and paying the net inconme fromit to the two
beneficiaries in equal shares. Wth a part of this noney a
site was purchased and a building was constructed thereon

On COctober 25, 1929, Rukhrmabai filed a suit agai nst
Chandanl al for partition of the said property and obtained a
decr ee. VWhen t he Conmi ssioner appointed by the Court  went
to effect the partition on February 13, 1937, t he
respondent, who is a brother of Chandanlal, obstructed him

and, on Cctober 8, 1940, he filed a suit for a declaration
that the trust deed executed by Govindprasad was a sham
docunent and that the property was joint famly property.
Apart from oral and docunentary evidence the appellant
relied also upon certain adm ssions nmade by nenbers of the
famly accepting the partition. The Court dismissed the
suit hol ding that Govindprasad had becone separated in 1898,
that the trust deed was genuine and that the trust noney was
his self-acquired property. |In the appeal before the High
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Court by the respondent the appellant raised two new pleas,
nanely, (i) that the suit for a nere declaration was barred
by s. 42 of the Specific Relief Act and (ii) that the suit
was barred by Iimtation under art. 12 of the Linitation Act
as it was not filed within six years of the know edge of the
respondent of the fraudulent nature of the transactions
which he had in 1917, or at least in 1929, when the
appellant filed her suit for partition. The High Court
rejected both these contentions, held that the two relin-
qui shment deeds and the deed of trust were sham docunents
and set aside the decree of the trial court and decreed the

33

254

respondent’s suit. The appellant obtained a certificate and
appeal ed.

Hel d, that the docunents in question were sham docunents,
that the property in suit was joint famly property and that
the suit had been rightly decreed.

The adm ssi ons nmade by one or other nenbers of the famly to
neet particul ar contingencies or to get an advantage were
not of much value in determnmining the question whether sone
of the nenbers of the joint Hndu fanmly had separated.
Per sons sometines made statenents which served their
pur pose, or proceeded upon ignorance of the true position ;
and it was not their statenents but their  relations, wth
the estate, which should be taken into consideration in
determ ning the issue.

Al'luri Venkatapathii Raju v. Dantul uriVenkat anarasi mha Raj u,
(1935-36) L.R 63 I.A 397, relied on

The new point raised by the appellant that  the suit was
barred by s- 42 of the Specific Relief Act could not be
allowed to be raised as it was not raised in the tria

Court. If the point had been raised at the earliest stage
the respondent coul d have asked for the necessary anendnent
to conmply wth the provisionsof S.42- It was a well
settled rule of practice not to dismss suits autonmatically
but to allowthe plaintiff to nake the necessary anendnent
if he sought to do so. But the new point of Jlinitation
could be allowed to be raised in appeal as evenif it had
been raised at the earliest stage the respondent could not
have pl eaded or proved any new facts to nmeet the point.

The suit was not barred by limtation. The right to  sue
under art. 120 of the Limtation Act accrued when the
defendant clearly and unequivocally threatened to infringe
the right asserted by the plaintiff. Every threat to such a
right was not a clear and unequivocal threat as to conpel
the plaintiff to file a suit. The execution of “the Trust
deed in 1916 and the construction of the house did not
constitute any invasion of the respondent’s right as’ the
deed was a sham docunent executed for the benefit ~of the
fam ly. Till 1926 the respondent’s father lived  in the
house and since 1936 the respondent had been residing in the
house. The decree in the suit filed by Rukhmabai could not
bind him or affect his possession of the house. The
respondent’s right was not effectively threatened till the
conmi ssioner cane to partition the property on February 17,
1937, and the suit was filed within six years from that
dat e.

Bolo v. Koklan, (1929-30) L.R 57 1.A 325, Annamala

Chettiar v. AMK C. T. Mithukaruppan Chettiar, (1930) I.L.R

8 Rang. 645, Govinda Narayan Singh v. Sham Lal Singh, (1930-
31) L.R 58 I.A 125 and Pot hukutchi Appa Rao v. Secretary
of State, A I.R 1938 Mad. 193, relied on
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JUDGVENT:
ClVIL APPELLATE JURI SDI CTIoN: Civil Appeal No, 173 of 1955,
255
Appeal fromthe judgnment and decree dated Septenber 9, 1949,
of the former Nagpur H gh Court, in first appeal No. 45 of
1944, arising out of the judgment and decree dated April 24,
1944, of the First Additional District Judge, Nagpur, in
Cvil Suit No. 12A of 1940.
W S. Barlingay, Shankar Anand and A. G Ratna parkhi, for
the appel | ant.
A V. Viswanat ha Sastri, R K.  Mnohar, S. N Andley, J.
B. Dadachanji and Raneshwar Nath, for the respondents.
1959. Novenber 17. The Judgnment of the Court was delivered
by
SUBBA RAO J.-This appeal by certificate is directed against
the decree and judgment of the H gh Court at Nagpur
reversing . those of the First Additional District Judge,
Nagpur, in Civil ~Suit No. 12-A of 1940. It would be
convenient —at the outset to give the followi ng genealogy
which would help to understood the contentions of the
parties.
(The geneol ogy is given on the next page).
256

Ranmesaha

(d. 1897)

Ganesh Par sad
(d. 1928)

Daught er  Mst.
Rukhmahai
Lal a Sheoshankar
(defendant 1)
Ranesaha
(d. 1897)

Aj odhya par sad
(d. 1912)
Adopt ed son Chandanl a
(d. 31-1-1940)

W ndow Nbt .
Annapur naba
(def andant 2)

Ranmasaha
(d. 1897)
|
Janki parsad
(d. 1923)

Ranpr asad daught er Ganga prasad
(def endant 1) Sar oobai (def andant 5)
Lal a Sunderl a
Ramasaha
(d. 1897)
|
CGovi nd prasad
(d. 1923)
adopt ed son Kisanl a
(def endant 8)
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Ramasaha
(d. 1897)
|
Rat anl a
(d. 1926)

| |
LAXM NARAYAN Chandanl al Ki sanl a
(plaintiff) (adopted to Aj odhya prasad) (adopted to
CGovi nd prasad)
Ramasaha
(d. 1897)
|
Mangal prasad
(d. 1914)
|
Ghasi ram
(d.  1917)
Ramasaha
(d. 1897)
|
Sarj oo prasad
(d. 1903)

adopt ed son Tul'siram
(def endant” 3)
Ramasaha
(d. 1897)
|
Rancthand
(d. 5-10-1950)

Tul si ram Sheonar ayan Har nar ayan Kamal Narayan
(adopted to (defendant 6) (defendant 7) (d. 1924)
Sarj oo prasad

Ramasaha

(d. 1897)

Daught er Tar abai

Lal a Chhotel a

257

During the life time of Ramasahai, he and his eight sons and
one cousin, nanely, Sitaram constituted a joint Hindu
famly wth Ramasahai as its managers The joint famly
carried on its ancestral famly business of excise contracts
in several districts in the forner C. P. & Berar provinces.
On January 24, 1897, Rammsahai died and, at the tinme of his
death, the family, though heavily indebted, had extensive
properties distributed at various places like Nagpur
Kanpt ee Raj nandgaon, Raipur, Jabal pur etc. Sar j oopr asad
died in 1903, Ajodhya prasad in 1912, Mangal prasad in 1914,
Janki prasad in 1923, Ratanlal in 1926, Ganeshprasad in 1928,
Govi ndprasad in 1934, and Rancthand in 1940. On February 27,
1915, Ganeshprasad, Janki prasad, CGovi ndprasad, Ratanlal and
Ranthand, the surviving brothers executed a registered deed
of relinquishment in favour of Jankiprasad. In t hat
document it was recited that the brothers had becone
separated on January 24, 1898, by a deed of relinquishnment
of that date and that, as the said docunment was not
regi stered, they were executing a fresh one confirmng the
earlier arrangenent. On February 17, 1916, Covi ndprasad
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executed a trust deed in favour of his nephew, Chandanl al
the son of his deceased brother A odhyaprasad, and his
ni ece, Rukhmabai, the daughter of his brother Ganeshprasad,
both of whom were ninors at that tine. In that deed
CGovi ndprasad, after asserting that he had becone divided
from his brothers wunder the aforesaid two deeds of
relinqui shnent, <created a trust in a sumof Rs. 15,000 for
the benefit of the said minors, handed over the said nobney
to the trustees appointed thereunder and. directed them to
construct a building or buy a land and pay the net income
from the said property in equal shares to the two mnor
benefici ari es. Wth a part of that anmpbunt a site was
purchased in Cotton Market, Nagpur, and between the years
1916 and 1921 a building was constructed thereon. O or
about Cctober 25, 1929, Rukhmabai filed a suit against
Chandanl al for partition of the said property and obtained a
decree against himon January 5, 1934, for partition and
mesne profits. ~Chandanlal filed an
258
appeal against that decree and it was dism ssed. After the
said decree, Chandanl al died on January 31, 1940. Wen the
Conmi ssi oner appoi nted by the Court went to the building to
effect the partition by metes and bounds, the respondent,
who was in the house, obstructed the  Comm ssioner, and
thereafter on Cctober 8, 1940, filed a suit, out of which
the present appeal arises, for a declaration that the said
trust deed executed by Govindprasad in favour of the
appel | ant and Chandanlal was a ~sham docunent.
The respondents’ 'case, inter alia is that the first
relinqui shment deed was brought into existence sone- tine
bef ore the second registered relinquishment  deed was
executed and that the said deeds and the trust deed were
parts of a sane schene of fraud conceived by the nenbers of
the family to defraud the creditors. The appellant, on the
ot her hand, alleges that Govind-prasad had really separated
himself fromthe other nenbers of the famly, that  he had
his own businesses, that fromout of his self-acquisitions
he created the trust deed to benefit his mnor nephew and
niece for whomhe had great |ove and affection, and that
subsequently the trustees purchased a |land and built the
house thereon with additional funds supplied by ~him She
al so alleges that the first respondent, after having set™ up
by his natural brother, Chandanlal, to to resist her claim
to the building and having failed in that attenpt, started
the present litigation to deprive her of the fruits of her
decree.
On the pleadings the learned District Judge framed as many
as 12 issues. He held, on a consideration of the docunents
and oral evidence adduced, that Govi ndprasad became divided
from the nenbers of the joint famly in 1898, t hat
thereafter he was carrying on the business of noneyl endi ng,
was dealing in gold and silver, and al so was taking ' |iquor
contracts, that out of his self-acquisitions he created the
trust in respect of Rs. 15,000, and that the |and was
purchased and the suit building was put up with the trust
amount and additional anmounts given by him On those
findings, the suit was dismssed. The respondent No. 1,
(hereinafter called the respondent), preferred

259
an appeal against that decree to the Hi gh Court at Nagpur
The High Court held that the two relinqui shrent deeds were
sham docunents brought into 'existence to shield the Iliquid
assets of the famly, which were for that purpose placed in
the hands of Govindprasad, that the trust deed was also a
sham one designed to achieve the same purpose and that the
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house was al so constructed with the aid of the famly funds.
For the first tinme before the High Court the appellant
raised a plea of limtation. The |earned Judges of the H gh
Court held that the suit was within tine under Art. 120 of
the Limtation Act. It was also for the first tine
contended that the respondent should be non-suited as he
failed to claima further relief within the neaning of the
proviso to sub-s. (1) of s. 42 of the Specific Relief Act.

The High Court negatived the said contentions. It is not
necessary to notice the other points raised before the High
Court as they are not pressed before us. |In the result the

decree of the District Judge was set aside and the
respondent’s suit was decreed. Hence this appeal

The main point that arises for consideration is whether the
pl ai nt -schedul e house is the property of the joint famly or
whether it was built out of the self-acquisitions of
CGovi ndprasad i n respect whereof - he executed the trust deed.
At the outset the relevant and well-settled principles of
H ndu Law nmay be briefly noticed.

There is ‘a presunption in Hondu Lawthat a famly is joint.
There can_ be a division in status anong the nmenbers of a
joint Hondu famly by refinement of shares which is
technically called "division in status", or an actua

division anong them by allotnment of specific property to
each one of themwhich is described as "division by netes
and bounds". A nenber need. not receive any share in the
joint estate but may renounce his interest therein, his
renunci ati on merely extinguishes his interest in the estate
but does not affect the status of the remaining menbers vis-
a-vis the famly property, A division

260

in status can be effected by an unanbi guous declaration to
becone divided fromthe others and that intention can be
expressed by any process. Though primafacie a docunent
clearly expressing the intention to divide brings about a
division in status, it is opento a party to prove that the
said docunent was a sham or a nominal one not intended to be
acted upon but was conceived and executed for an’ ulterior

pur pose. But there is no presunption that any property,
whet her novabl e or inmmvable, held by a nenber of, a joint
H ndu famly, is joint famly property. The burden lies

upon the person who asserts that a particular property is
joint famly property. to establish that fact. But -if he
proves that there was sufficient joint famly nucleus from
and out of which the said property could have been acquired,
the burden shifts to the nenber of the fam |y setting up the
claimthat it is his personal property to establish that the
sai d property has been acquired w thout any assistance  from
the joint famly property.

Bearing the aforesaid principles in view, we shall now
proceed to consider the main issue in the appeal. The
appel l ant naturally relies upon the docunent of 1898, in

support of her case that Govi ndprasad renounced his interest
in the joint famly property in the year 1898. That
docunent is Ex. D. 54-A, dated January 24, 1898, and is

descri bed as " farkatnama ". The seven br ot her s,
Ganeshpr asad, Aj odhyapr asad, Janki prasad, Rat anl al
Mangal prasad, Sarjooprasad and Ranthand, executed the said
relinqui shnent deed in favour of CGovindprasad. It is stated
therein as foll ows:

" we are not pulling together well in affairs and you
and we are not on good terns in famly treatnent. FTT-will
bet ween you and us all brothers is consequently grow ng nore
and more from day to-day. Simlarly, as (our) father

hinself involved all ancestral property into debt and the
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remai ning novables were partitioned by all at that very
time, no novable and i movabl e ancestral property has now
remai ned. Consequently, we all have to undergo trouble and
sustain., loss in our business.

261
Ve, t her ef or e, execute this phar khat nama (deed of
relinqui shnment) and hereby declare as foll ows:
Each brot her should fromthis day enjoy his own self-
acquired property and that he nmay acquire with his persona
exertions-articles, grain, cash, novable and i movabl e
property, so on and so forth. One has no connection wth
another, of famly relation in property, transactions
(torn), dealings and the [ike, of others. Each shoul d enjoy
his benefit and sustain his loss ... (torn) unless (we) give
voluntarily (some ’'property) to your children and (you) give
voluntarily (sone property) to our children, (they) shal
have no manner of right agai nst- each other "."
This document purports to have been signed by the seven

br ot hers. If thisdeed is not' a sham docurent, it clearly
brings about a division of status between all the nmenbers of
the famly. It also proves that ~nmovables were divided

between the brothers at the time of the death of their
father, and -that the joint famly property, presunably
because it was heavily involved in debts, was not divided in
net es and bounds. Exfacie it does not support the
appel lant’s version that CGovindprasad al one separated from
the joint famly taking his share of novable properties at
the time of his father’'s death and relinquishing his
interest in all the inmovable properties of the famly. The
first respondent attacks this document mainly on the ground
that this was a shamone brought into existence after the
year 1912 as a part of a schenme to defraud the creditors.
The first circunmstance relied upon is that this docunent,
though it purports to bring about a division in status anong
the nenbers of the famly and, according to the appellant,
amounts to a relinquishment of Govindprasad’'s interest in
the extensive joint famly property, was not registered.
Doubt | ess an unregi stered docurment can affect separation in
status; but Ramasahai and his sons were carrying on
ext ensi ve busi nesses, purchased properties—in different
places and in the course of their  business they were
executing regi stered nmortgage deeds. The ostensible purpose
of the execution of the docunment is

34
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alleged to be the intention of Govindprasad to free  hinself
fromthe famly troubles caused by its involvement in heavy

debt s and to eke out hi s l'ivelihood by
carrying on a new business of his owmn. It is not likely
that he woul d not have insisted upon a registered -docunent
to achi eve that purpose. There is therefore Sone

justification for this conment. Secondly, if there was a
partition of the novable properties either at the tinme of
the execution of the document or even earlier-a rich famly
like that of Raniasabai nust have had |arge extent  of
novabl es-the details of that partition should have found a
place in the docunent. The absence of such details is
i ndicative of the fact that the document was not really
intended to be a formal document effecting a division
bet ween the parti es.

This docunent did not see the light of day till the vyear
1915, when Govindprasad, for the first tine, nade a
reference to it in Ex. D. 32, a registered relinquishnent
deed executed by him On Septenmber 7, 1912, CGovindprasad
executed a WII, Ex. P. 1, bequeathing sone properties
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described by himas his self-acquisitions. 1In that WII he
stated thus:

This property shown above is all ny acquisition, and the
ancestral property is not included in this or received by

ne. | too have not retained my right over the ancestra
property.

"My father expired on 27-1-1897 A.D. Fromthat time without
taking any share in ny father's property, | have acquired
this property by solely doing business; business of
relations are not included in this nor have | joined in

their business. Hence, nobody has any right to this.
If really there was in existence on that date a witten

relinqui shnent deed, Ex. D. 54, it is not likely that
Covi ndprasad would not ~ have nentioned that fact in the
formal docunent he executed bequeathing his property. In
contrast with this recital, in the WII Ex. P. 2, executed
by himon My 1, 1919, the following recital is found:

"... |~ have taken no share at all in the novable and
i movabl e property left by him  and

263

all the —property in ny possession-on nmy earning it. 1is
acquired by me, and consequently, nmny brothers, Lal a
Ganeshprasad, Jankiprasad Ratanlal, Ranthandra and -al

other brothers had executed a pharkath-nama (deed of
relinqui shnent) in/'nmy favour on 24-1-1898 A D. . . . "

What coul d be the reason for Covindprasad not referring to
the deed of relinquishment of the year 1898-in his WIIl of
1912, but thought fit to do so in his WIIl of 1919 ? The
only possible explanation is that in between these two
docunents, another relinqui shment” deed, Ex. ~D. 32, executed
by himon February 27, 1915, cane into existence. W wll
have to say nore about this docunent at a | ater stage of our

j udgrent . Thi s docunent, for the first tinme, affirnms the
recitals of the earlier alleged relinquishment deed of 1898
and is also registered. It is therefore a pernissible

inference that Ex. D. 54 might not have been in existence
before Ex. D. 32 was executed or, at any rate, before Ex.
P. I was executed by Govi ndprasad.

Reliance is also placed by the respondent on the alleged
di screpanci es between the particulars of partition given in
Ex. D-54 and Ex. D-32. But we do not find rmuch force _.in
this contention, as the argunment cuts both ways. If Ex.. D
54 was forged to support Ex. D-32, there could not have
been any room for introducing discrepanci es between the two
docunents. We find no such irreconcil able discrepancies
bet ween the two docunents and in substance the recitals are
simlar.

The respondent attacks the genui neness of Ex. D-54 by
attenpting to establish that the signatures of Ajodhyaprasad
and Mangal prasad were forged after their death. |If this was
proved, this docunent m ght have cone into existence only
after 1914, i.e., after Mngal prasad had passed away. On
the other hand, if Mangal prasad’ s signhature was genui ne, but
Aj odhyaprasad’s signature was a forged one, this docunent
could have cone into existence after 1912 but before 1914.
The | earned District Judge, disposed of this contention with
the followi ng remarks

" The expert exanined the adnitted signatures on documnent
executed in the years 1903 and 1904 while

264

the disputed docunent was executed in the year 1898. The
opi nion of the expert does not carry conviction and is not
corroborated by circunstances. The farkatnana was found to
be genuine in the previous litigation."

It may be noticed that the learned District Judge did not
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scrutinize the signatures with the help of the expert’s
evi dence, and has not expressed any consi dered vi ew thereon
But the High Court bestowed greater care on this aspect of

the case, as it should, for, if this docunent was a
forgery., it would go a long way to support the respondent’s
versi on. The | earned Judges of the High Court considered
the evidence of the expert, scrutinized the i mpugned

signature of Aj odhyaprasad, conpared it with his admtted
signatures and agreed with the expert in holding that the
di sputed signature was not that of Ajodhyaprasad. So far as
Mangal prasad’s signature was concerned, the | earned Judges
were not able, on the evidence adduced, to hold that it was
not his signature. The expert was examined as PW 3. He is
practising as handwiting and finger-print expert in Nagpur
since 1937, and he al so keeps a branch office in Bonbay. He
has exani ned the inmpugned signature of Aj odhyaprasad with
the latter’'s admitted signatures found in the nortgage
deeds, ~ Exs. P-7 dated March 10, 1898, P-66 dated Novenber
2, 1902, ‘and P-6 dated June 25, 1904. He has exam ned the
di sput ed 'si-gnatures synthetically and analytically and found
di fferences in the pictorial aspect of the adm tted
signatures and the disputed signature in that that the
admitted signatures are fluently scribed with no hesitation
and with a flourish, whereas both the fluency and flourish
are lacking in the “disputed signature. Exam ning the
signatures analytically, he gives the following differences
bet ween t he i npugned signature and the adm tted signatures:
(i) in the disputed signature the down strokes end bluntly,
wher eas in the ‘admitted signatures, they end in &
flourishing manner wth ticks to the right; (ii) in the
di sputed signature, the down strokes have a tendency to
curve in the centre quite differently fromthe down  strokes
in the admitted signatures; (iii) in

265
the disputed signature there are dots after the letter "dha"
in "dhasthur" instead of the usual dashes found in the

admtted signatures; (iv) inthe admtted signature in
spelling the nane " Aj odhyaprasad " the letters Joo
have been wused, whereas in the disputed signatures, the
letters "Jo " have been used; (v) in the disputed signature
there i s uneven pen-pressure which is not found in the
admtted signatures; (vi) there are over-witings in- the
di sputed signature; and (vii) there is a marked difference
in the formation of letters between those found in the
adm tted signatures and those found in the di sput ed
si gnature. The credentials of this expert have not been
guestioned in the cross-exam nation. Except suggesting some
irrelevant theories, no real attenpt has been nade to
discredit this witness or demolish his factual observations
or his conclusions. The appellant has not thought fit to
exam ne another expert to contradict this wtness or to
prove her case. In the circunstances, we derive  great
assistance from the expert’'s evidence in our attenpt to
conpare for ourselves the disputed signature wth the
admtted signatures. The |earned Judges of the Hi gh Court
al so conpared the signatures with the help of a powerful
magni fying glass. Hi dayatullah, J., as he then was, gives
the results of his observation thus:

" To begin with the pictorial aspect differs in nany
respects and even to a person not versed in the
identification of handwitings they would appear to be
dissimlar. The letter formations are different; t he
strokes and the little curls at the end of vertical strokes
are all wong. There is also a spelling change. Wer eas
the witer usually wote ' joo’, in the disputed signature
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this has been changed to "Joo’. This detracts somewhat from
the force of this argument but the docunment Exhibit P-81 is
nerely a copy of a copy and we were unable to conpare the
signatures as such. The fact however renmains that barring
this solitary instance, the admitted signatures contain the

ot her spelling.™

Mudhol kar, J., agreed with the observations of Hi dayatull ah

J. W nust also give due weight to the
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observations of the |earned Judges. W have also conpared
the inpugned signature with the admtted signatures with the
help of the expert’s evidence, and we are inclined to
agree with the view of the expert and the |earned Judges of
the Hi gh Court. The |earned Counsel for the appellant has
not been able to place before us any material to conpel us
to take a viewdifferent fromthat of the H gh Court. e,
therefore, agree with the Hgh Court that it has been
establ i shed that the inpugned signature of Aj odhyaprasad in
Ex. D-54'is not his. This conclusion |ends strong support
to the respondent’s version-that Ex. D-54 nmust have been
brought into existence ata |ater stage when Aj odhyaprasad
was no nore.

It leads us to the consideration of Ex-D-32. It is dated
February 27, 1915, and purports to be a relinquishment deed
execut ed by Ganeshprasad, Janki prasad, Rat anl al and
Ranthaild in favour of Govi ndprasad. In  this docunent,
referring to Ex.D-54 it is stated that the brothers becane
separated on that date and that as the earlier docunent was
not regi stered, they executed a fresh docunent and
regi stered the same. A recital is also nmade, persumably to

explain the conduct of sonme of the brothers in |Iliving
together and having a common ness, that by such common
living they should not be deemed to be wunited. Thi s

docunent, as we have already indicated, is attacked on the
ground that it was part of a schenme of fraud and that it was
executed only nomnally to achieve the purpose of the said
schene. CQur finding that the docunment of January 24, 1898,
was subsequently got up after the death of A odhyaprasad
underm nes to sonme extent the reality of the transaction

That apart, we shall further scrutinize with great care the
surroundi ng circunstances to unravel, if possible, the true
purpose of this docunent. It is common case that the
menbers of the fam |y had been executing nom nal docunents
such as nortgage deeds, sale deeds etc. in favour of famly
friends to defeat or, at any rate, delay the creditors. CQur
attempt, therefore, will be to draw a real picture  of the
attenpted schene of fraud and to see whether this docunent
will fit into that picture.
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W have already noticed that at the tinme of the death of
Ramasahai the famly was heavily indebted. On June 12,
1895, Ranmsahai, Sitaram Ganeshprasad and Mangal prasad had
executed a nortgage deed in favour of one Buty. On Mar ch
2, 1898, the said Buty filed Cvil Suit No. 5 of 1898
agai nst the nenbers of the joint famly for recovery of the
amount due under the nortgage and obtai ned a decree on June
16, 1900. On August 25, 1897, A odhyaprasad, Ratanlal and
CGovi ndprasad executed a nortgage deed, Ex. P-81 in favour
of Baliram Hari Bokhare for a sumof Rs.2,400 alleged to
have been borrowed fromhimon the said date. This docunent
was executed six nmonths before Buty filed his suit on his
nortgage, Nothing further was heard of this nortgage. In
the circunistances it may be assuned that the nortgage, deed
was only a sham one brought into existence to defraud the
creditors. On Mar ch 10, 1898, Ganesh, prasad,
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Aj odhyapr asad, Janki prasad and Ratanl al executed a nortgage
deed, Ex. P-7, in favour of one Henraj for a sum of Rs’

2, 000. Under this docunent, properties not covered by Ex.
P-81 were nortgaged. There is nothing on record to show
what has happened to this nortgage and whether the alleged
debt was discharged. This also appears to be another sham
transaction. On February t4, 1902, Ganeshprasad executed a
nortgage deed, Ex. P-75, in favour of Sheoprasad: though
this docunment is dated February 14, 1902, the stamp for the
docunent appears to have been purchased only on Apri

27,1902. This docunment appears to have been ante-dated for
some ulterior purpose. On Novenber 2, 1902, six of the Lala

brothers, i.e., all except Govindprasad and Mangal prasad,
executed another nortgage deed, Ex. P-66, in favour of
Narayanrao Govindrao Mahajan for a sum of Rs. 9,975
nort gagi ng thereunder the famly inmovabl e properti es. For
this nortgage deeda stanp paper purchased on June 25, 1898,
was utilised. Again on February 26, 1903, the same
executants executed another nortgage deed, Ex. p-74, in

favour " of the said Narayanrao Govi ndrao Mahajan for a. sum
of Rs. 10,000. The stanp for this docunment was
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purchased on August 4, 1902. Both the Exs. P-66 and P-74
were presented for registration on February 26, 1903 but
they were registeredon March 4, 1903. This delay in the
registration is presunably for the reason that the Lala
brothers waited till the nortgagee executed  an agreenent,
Ex. P-7, dated March 3, 1903, in their favour. Under this
agreenment, the nortgagee adnmtted that the said nortgages
had been paid up and he al so undertook to execute.a witten
" nortgage deed " and get the sane registered at any tine
when the nortgagors paid the full expenses in that  regard.
This agreenent proves beyond any doubt that the said two
nortgages in favour of Narayanrao Govindrao Mahajan were
col ourabl e and shamtransactions. On June 25, 1904, five

out of the six executants, Sariooprasad having, di ed
meanwhi | e, executed a nortgage deed, Ex. P-6, in favour of
Awasarilal for a sumof Rs. 2,000 for paynent to Henraj. It

has al ready been noticed that there is no evidence on'record
to show that Henraj paid any amount and the record does not
di scl ose any further details in regard to this nortgage. On
May 26, 1908, Ganeshprasad, Jankiprasad, —Ratanl al and
Rancthand executed a nortgage deed, Ex. P-76, in favour of
one Kasturchand Daga for a sumof Rs. 20,000. The ~docunent
discloses that all the famly properties ~nortgaged there
under were purchased in executionin the nane of the
nortgagee wth the funds provided by himand that, as the
said amount was paid to him the property was put in._the
possession of the nortgagors. It nmay be reasonably inferred
fromthis recital that the properties purchased in the nane
of the said Daga were nortgaged to him for the  anobunts
advanced by him This docunent also recognized the
exi stence of other nortgage debts due by the famly to Daga.
It may be nmentioned that there is no dispute that the famly
was borrowing noneys fromDaga. This docunent was not
execut. ed by Aj odhyaprasad, but he attested it. On July
31, 1914, Ganeshprasad and Ratanlal executed anot her
nort gage deed, Ex. P-73, in favour of Narayanrao GCovindrao
Mahaj an for a sum of Rs. 18, 925, being
269

the amount alleged to be due by the famly under two
regi stered docunents dated February 26, 1903. This nortgage
was engrossed on a stanp paper purchased as early as January
31, 1903, and was regi stered on Novenmber 23, 1914. Bef ore
the registration of this docunent, the inortgagors obtained
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from the nortgagee a deed of agreenent, Ex. P-38, dated
Cctober 6, 1914, admitting that the said nortgage was a
nom nal one. On June 18, 1915, Kasturchand Daga filed G vi
Suit No. 1 of 1915 against the Lala brothers on the basis of
the nortgage deed, Ex. P-76. Three days prior to the
filing of this suit i.e., on June 15, 1915, Ganeshprasad,
Rat anl al . Janki prasad and Ranthand executed the follow ng
three sal e-deeds: (i) sal e-deed, Ex. P-9 dated February 21
1915 in favour of Baliram Hari Bokhare conveying the famly
properties situated at Jubbulpore and Kanptee for a
consideration of Rs. 9,500; (ii) sale-deed dated February
21, 1915, Ex. P-71, executed in favour of the said Baliram
Hari Bokhare for a consideration of Rs. 9,250 in respect of
properties at Rai pur and Kanptee: this docunment was executed
on a stanp paper purchased on August 8, 1910; and (iii)
sal e-deed dated June 11, 1915, Ex. P-70, in favour of
Nar ayanrao Govindrao Mahajan for a consideration of Rs.
10, 000 / conveyi ng sone property at Kanptee. The said three
docunents were registered on June 15, 1915, though they were
all purported to have been executed on different dates. On
June 20, 1915, Narayanrao Govi ndrao Mahaj an executed three
documents, Exs. P-10,~ P-35 and P- 36. Ex. P-10 is an
agreement executed by Naravanrao Govi ndrao Mahajan in favour
of the Lala brothers, ~ whereunder Narayanrao CGovi ndr ao
Mahaj an agreed to reconvey the property conveyed to him
Ex. P-35 is a receipt given by Narayanrao Govi ndrao Mahaj an
to Lala brothers, wherein it is nentioned that it was agreed
between themat the tinme of the execution of the sale-deed
that whenever the Lala brothers-paid Narayanrao GCovindrao
Mahaj an the, anpbunt of the sale-deed and interest thereon
the latter would return the said property and would execute
a deed of reconveyance and that, as they have paid him a
total anount

35
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of Rs. 11,200, he would execute the reconveyance in their
favour. Ex. P 36 of the sane date is a WII executed by
t he sai d Nar ayanr ao CGovi ndr ao Mahaj an

directing his heirs to convey the property to the Lala
brothers in case he died wthout -executing the said
docunent . It is not disputed that the grand-son of
Nar ayanrao Govindrao Mahajan did execute a sale deed in
favour of two nmenbers of the Lala brother’s famly and the
same was given to Kasturchand Daga in di scharge of his debt.
The learned District Judge, and, on appeal,; the H gh Court
held that the said sal edeeds were nominal transactions and
t he appellant did not, and could not, question t he
correctness of the facts found by them

The two sal e-deeds executed in favour of Baliram Har
Bokhare for a total sumof Rs. 19,425, alleged to be the
amount due under earlier nortgages executed in his favour
are also colourable transactions; for, on July 1, | 1915,
Bal i ram Hari Bokhare executed Exs. P-11, P-33 and P-
34-under Ex. P-11 he agreed to reconvey the properties
covered by the sale deeds if the said anbunt was paid to
him. Ex. P-33is a receipt given by BaliramHari Bokhare
to the Lala brothers acknow edgi ng the receipt of the said
anmount and there is a recital in the docunent that he would
reconvey the said property to the Lala brothers; and Ex. P-
34 is a WIIl executed by Baliram Hari Bokhare directing his
heirs to transfer the said property to the Lala brothers in
case lie died before transferring the sane to the said
brothers. It is, therefore, seen that the same pattern was
followed by the Lala brothers in the case of the two sale-
deeds executed by themin favour of Baliram Hari Bokhare.
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It is said that the three sal e-deeds exhausted the famly’'s
unencunbered inmmvable properties and there can hardly be
any doubt that the three docunents were executed to prevent
the decree-holder in GCivil Suit No. 1 of 1915, from
proceedi ng against them after exhausting the nort gage
properties. Both the District Judge and the H gh Court held
that these docunents were collusive; and, on the facts
noticed, their finding is correct.
271

The contesting respondent’s case is that the farkatnama of
February 27, 1915, was al so executed as part of the said
schenme to preserve the cash and the novables of the famly
for itself. The nom nal sal e-deeds executed in favour of
Nar ayanrao Govi ndrao Mahaj an and Baliram Hari Bokhare mi ght
be wused to screen the fanily s imovable properties from
bei ng proceeded agai nst in-execution of the decree obtained
agai nst them but coul d not prevent the decree-holder from
proceeding against the famly’ s novabl es and cash. It is
said that the said farkatnama was intended to plug this
| oophole " in the schene of fraud. This docunment also was
registered on the date ~when the  other docunents were
regi stered. There is no acceptable reason why this docunent
shoul d have been executed and registered on the sanme date
when adm ttedly colourable docunents were executed by the

famly, if it was 'not intended to support the same design.
The appel | ant suggests that the coi ncidence in dates was not
decisive of the question raised; for, it might well have

been that Covi ndprasad realising the danger which pronpted
his brothers to resort to fraudul ent transactions insisted
upon themto reaffirmthe earlier transaction to avert the

sanme danger to his self-acquisitions. This my be a
pl ausi ble contention, but in the context~ of ‘the then
existing circunstances it does not- appeal to us. The

creditors’ possible threat to proceed agai nst Govi ndprasad’ s
al  eged self-acquisitions on the ground that they were part
of the joint famly property had always been there. VWhat
had happened was that instead of Buty, Daga becone the
creditor. There is, therefore, no reason why the ‘tell-tale
date was fixed for the execution of Ex. D32, if it was not
intended to be a prop to the common design of fraud.
Further, it becane necessary to put back the date of the
all eged division in status to 1898, i.e., to a date prior to
the filing of the suit by the creditor Buty against the
famly on March 2, 1898, to neet the possible argunent that
the claimcould be traced back to that of Buty and therefore
the alleged partition could not affect the claim of Daga.
Ex. D32 purports to be a
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confirmation of the farkatnama dated January 24, 1898. e
have already held that the said docunment was an ante-dated
one and that the signature of A odhyaprasad was forged
therein. |If so, it follows that Ex. D32 is another- [|ink
in the chain of fraud perpetrated by the famly.

To sunmarize: the famly had joint business and extensive
properties as well as heavy debts at the tine of the death
of Rammsahai on January 24, 1897. After Ranmsahai’s death,
the famly creditor, Buty, filed a suit against the nenbers
of the family to enforce his nortgage. 1In the year 1898,
the nenbers of the famly executed nominal nortgages in
favour of Henraj, Narayanrao Govi ndrao Mahaj an and Chunnil a
Sonar, and when sone of the fam |y properties were brought
to sale in execution of the decree obtained by Buty, they
wer e purchased by Kasturchand Daga benam for the nenbers of
the famly, and some of the nenmbers of the fanmily executed a
nort gage deed on May 26, 1908, for the sale price in favour
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of the said Daga. The said Daga filed Civil Suit No. 1 of
1915 against the famly to enforce the nortgage, on June 18,

1915. Three days before the filing of this suit, i.e., on
June 15, 1915,. the brothers brought into existence three
nom nal sal e-deeds-two in favour of Baliram Hari Bokhare and
another in favour of Narayanrao Govindrao Mhajan-and a
relinqui shnment deed in favour of Govindprasad; and all the
docunents were registered on the same day. Three of them
were admittedly nom nal docunents and the fourth, viz., the
relinqui shnent deed, has been proved to be another nonina

docunent . The said facts disclose an integrated schenme of
fraud and it is not possible in the circunstances to single
out therefrom Ex. D32 and hold that it is a bona fide
transaction; on the other hand, the circunstances already
narrated by us indicate beyond any reasonabl e doubt that the
sai d docunent is also a part of that scheme and intended to
protect the cash and novables of the famly.

The appel lant relies upon the WIls executed by Govindprasad
in 1912, 1919, 1920, 1926 and 1930 to establish that he was
di vided fromthe famly, and
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t hat he was treating sone properties as hi s sel f -
acqui sitions. If, as we have held, neither Ex. D-54 nor

Ex-D-32 effected a severance of CGovindprasad fromthe joint
famly, the said docunents would not <carry the matter
further; for the WIlls were based upon the assertions nade
by CGovindprasad that he was separated fromhis fanmly in
1898 and that the properties he was bequeathing were his
sel f-acqui sti ons. As we have held that there was no
severance of the joint famly, the evidentiary value of
these docunents nust be rejected on the ground that they
were further attenpts on the part of the family to keep up
t he appearance consistent with the alleged partition

We now cone to the consideration of the main docunent in the
case, nanely, the trust deed dated February 17, 1916. It is
marked as Ex. D-12. It purports-to be a deed of trust
execut ed by Govi ndprasad in favour of his nephew Chandanl al
the natural son of his brother Ratanlal and adopted son of
hi s anot her brother Ajodhyaprasad, and his niece, Rukhmabai
the daughter of his eldest brother Ganeshprasad. Under this
document Rs. 15,000 was set up for the said beneficiaries,
who were minors at that tinme. Kasheo Rao Laxman - Rao
Aur angabadkar, Gujalal, Davidin, Mahadeo, and Govi ndprasad
were appointed trustees. The docunment directed that the
trustees should carry on the managenent of the trust ~noney
and that they should nmake over the noney to the minors on
their attaining majority. They were also directed to
construct a building or buy a | and which m ght bring in good
rent and to reserve one-fourth for thenselves for expenses
of the building or the land, as the case may be, ~and to
distribute the the remaining three-fourths in equal shares
to the two beneficiaries. Alternatively, they were also
directed to carry on a business with the said, anmount and
distribute the income therefromto the beneficiaries in
equal shares. The first question that occurs to one is, why
did Govindprasad execute the trust, deed if his intention
was to give a sumof Rs. 15,000 to his nephew and niece;
for, he could have easily achieved,
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that purpose by executing a WIIl or a settlement deed, and
during his life time by giving themthe inconme therefrom in
equal shares. The anount set apart is
conparatively small and is surprising that he should have
appoi nt ed five trustees for inplenenting the trust.
Secondly, the trust deed itself refers to the earlier deeds
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of relinquishment and we have already held that the said two
deeds were col ourable transactions. The trustees appointed
were the agents of the famly. Ex. P-72 dated Septenber 9,
1913, the General Power of Attorney, shows that two of the
trustees, Kasheo Rao Laxman Rao and Davidin were the famly
agents of the Lala brothers. Ex. P-38 dated October 6,
1914, indicates that Kasheo Rao Laxman Rao, one of the
trustees, attested the said docunent whereunder Narayanrao
Covi ndrao Mahaj an decl ared that the, nortgage deed executed
in his favour by the Lala brothers was a nonna
transaction. This shows that Kasheo Rao Laxman Rao was one
of the «close associates of the nenbers of the famly in
executing the fraudul ent docunents. Mahadeo is the brother-
in-law of Babulal, a servant of Ganeshprasad, who is the
father of Rukhmabai, the appellant. The fact that nost of
the trustees were either the agents or the servants of the
famly is also a circunstance, though not. conclusive,
agai nst - the version of the appellant. Two m nor nenbers of
the fam|ly were selected for the bequest; though ordinarily
it may - not have any significance, in t he pecul i ar
circunstances —of the case;, this fits in the general schene
of fraud perpetrated by the famly. Wat is nore, the trust
cones to an abrupt end. Ex. D3 is the deposition of
Govindprasad in Civil Suit No. 204 of 1931. Therein he-
descri bes how the trust deed was inplenented and how it cane
to an end. He says that for building the house the site
opposite Cotton Market at Nagpur was acquired from Babul al
and Rs. 10,000 out of the sum of Rs. 15,000 was utilised for
bui | di ng the house and Rs. 5,000 was given to Babulal by the
trustees as loan. The -trustees denanded Rs. 5,000 nore
fromhim but he gave themonly Rs. 2,500 and anot her sum of
Rs. 2,500 was given to them by Sheoshankar, the
275

husband of the appellant. The trust was dissolved in 1921
and after that he commenced to construct the second storey
and conpleted it with a sumof Rs. 6,000 returned by

Babul al . This evidence proves that the trust was put to an
end even before the conpletion of the building, and
Govi ndprasad conpleted the construction. Thi's conduct

indicates that no distinction was nade between the trust
property and his own property, and that, though a registered
docunent had been executed, he was able to put to an end to
the trust when he chose to do so. Ex. D30 is the copy of
the proceedings from the Proceeding Book filed by the
trustees in Civil Suit No. 55 of 1929. Therein Govi ndprasad
says that Chandanl al and Rukmabai becane majors and,” though
he wanted to make over the building to them they did not
like to take it and agreed to have it left with himso |ong
as he was alive and that, as Davidin left the place, Gjul a
passed away, Mhadeo had gone to another district” for a

service and Kasheo Rao was wunwilling to take- further
responsibility, he had taken over the building according to
t he wi shes of his nephew and niece. Thi s | abour ed

expl anation also dempnstrates the nominal nature of the
trust deed. Ex. D35 is a Power of Attorney dated January
26, 1921, executed by Rukhmabai and Chandanlal in favour of
Govi ndprasad. In that docunent both of them who had becone
maj ors declared that they could not nanage the property and
therefore they appointed Govindprasad as their agent and
authorized himto manage the property and act for them in
the courts. \Whatever m ght be the reason, the said docunent
shows that the property was taken back by Govi ndprasad and
there is nothing on record to show that any benefit fromthe
trust reached the hands of either Chandanlal or Rukhmabai

This conduct of Govindprasad also fits in with the genera
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schenme of col ourable transactions: and the property in fact
continued to be the joint fanm |y property.

There is al so positive evidence, both docunmentary and oral,
to prove that the brothers, including Govindprasad, were
living an nenbers of a joint Hi ndu
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famly. Ex. P-63-Ais aletter witten by Ganesh prasad to
Chandanl al . This letter is not dated, but it appears to

have been witten in or about the year 1926. In this letter
Ganeshprasad points out:

" 1 have so far helped all ny brothers upto this day and
have been helping themso far as possible in spite of
experiencing such great mseries. Wat should | do ? Had

t hought of passing ny tine by living separate, it could have

been done in a good way; | would have not fallen in such
difficulties. Wth all this you are seeing how nenberji is
causing different troubles. \Whatever | have done, | have
done with ny earnings; | have given to ny men famly."

In unravelling a fraud committed jointly by the nenbers of a
famly, only such letters that passed inter se between them
can give theclue to thetruth: This letter shows that
notw t hst andi ng the assertions of the famly to the contrary
to suit a particular occasion, they were really living
together as menbers of a joint famly and the whole
responsibility of the conduct of the affairs of the famly
was taken by the eldest nmenber of it.” Ex. P- 5 dated
January 21, 1922, |is a public notice given by all the
menbers of the famly and published in " The Maharastra " on
January 25, 1922.  Therein they asserted that. in Nagpur
"City they owned an ancestral property, consisting of a

house, vacant |and and a pacca well, constructed with stones
for drinking water for the public, and that M. Deoka Bai
WO Sitaram Lala Kalar had no right to sell the sane. | f

CGovi ndprasad had separated hinself fromthe famly, as it is
now contended, he would not have joined in the issuing of
this public notice, for, in that event he would not have had
any interest in the ancestral property. Ex. P-59 i's a copy
of the application made by Govindprasad to the Secretary of
State for India on May 19, 1922. In that -application
Govi ndprasad states:
" | have now to nention that for the long standing three
years, i.e., 1920-21, 1921-22, and the remaining nine nonths
of 1922, 1 have undergone and
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have to undergo a serious loss of about rupees twenty
t housand which is heavy and unbearable to neet t he
CGover nirent Revenue and to nmmintain ny | ar ge famly
consi sting of twenty-five (25) nenbers.™
Govi ndprasad al one could not have | ost so nuch ampunt in his
i ndi vi dual business. What is nore, he had no children and
so his famly of twenty five menbers nmust have “reference
only to the menbers of the joint famly.
There is also the evidence of P.Ws. 12,/ 13 and 14, who are
the comon relatives of both the parties. P. W 12,
Bhagwandas, is the brother of Lala Chotelal, the husband  of
Tar abai, daughter of Rammsahai. He has been acquainted with
the affairs of the famly for about 30 years, 1i.e., since
the time his brother was nmarried to Tara Bai. He is
positive that CGovindprasad used to live either at Kanptee or
Nagpur in the famly house and that all the brothers were
keeping account books jointly. P.W 13, Lala Sadanand, is
the brother of Mangal prasad’s wife. He says that his sister
married Mangal prasad in 1896 or 1897 and his know edge of
the fanmily, therefore, went back to that year. He asserts
that the sons of Ranmsahai were nenmbers of a joint Hi ndu
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famly and that their excise contracts were also joint, and
that none of the brothers had separate trade or property.
P.W 14, Lala Sitaramis son was married to Ratanlal’s
daughter about 25 years before the date of his giving the
evi dence. He supports the evidence of P. W. 12 and 13.
Not hi ng has been elicited in the course of cross-exam nation
of any of these witnesses which would detract from the
wei ght of their evidence. They are natural w tnesses who
could with authority speak to the affairs of the famly.
The oral evidence adduced by the plaintiff also establishes
that there was no partition anong the menbers of the famly.
We, shall now briefly notice the adm ssions alleged to have
been nmde by one or other nenbers of the famly accepting

the partition. In this context, the observations of the
Judicial Committee in Alluri Venkatapath

36
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Raj u v. Dantul uri Venkatanarasimha Raju (1) are apt and they
read: It sonetimes happens that  persons nake statenents

whi ch serve their purpose, or proceed upon ignorance of the
true position; and it is not their statenents, but their
relations with the estate, which should be taken into
consi deration in determ nining the issue."
The issue in that case, as it is in the present case, was
whet her one of the nenbers of a joint Hndu famly separated
hinself fromthe others by renouncing his interest in the
joint fam |y property.
Exhibit 49 is the rejoinder filed by Lala Laxminarayan in
Cvil Suit No. 260 of 1931 fil ed agai nst Sheoshankar, the
husband of the appellant. Therein he stated that the
nmenbers of the famly separated fromtine to tine -and that
the last but one group that remmined joint was the one 'Wth
four brothers and the very last was wth tw brothers,
Ganeshprasad and Ratanlal and that after the death ' of the
two brothers he (Lala Laxm narayan) was the only survivor.
It is obvious that the said statement was nade to serve his
purpose in that suit and support his claimtherein. Ex. D
11 is an application dated Novenber 10, 1938, nade by Lala
Laxm nar ayan to the Deputy Conmi ssioner, Nagpur, for
exenption from furni shing security at Excise Sales. ~Therein
he all eged that Lala Ratanlal owned and possessed i nmovable
and novabl e properties worth about a |akli of rupees, which
on his death devolved on his son, the applicant therein
that all the said properties were held by the applicant in
his own right as the sole owner thereof and that he was in
uni nterrupted possession of the sane since the death of his
father. He also alleged that the business was inherited by
the menbers of the famly in 1890 and that he had been doing
the business of his forefathers since the year  1927. In
this docunment Laxminarayan did not set up any case of
partition in 1898; but it is pointed out that he -did not
i nclude the trust property in the schedule attached to that
appl i cati on. The object of that application was to show
that he owned
(1) (21935-36) L.R 63 I.A 397, 406.
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| arge extent of properties, and the fact that he had omtted
some itens of property would not establish that the said
items were not joint famly properties. That question has
to be considered on other evidence. Lala La But what is
inmportant in Ex. D 1 1 is his assertion that there was no

partition in the famly. |f we do not place nuch reliance
on Ex. D11, we should also, for the same reason, not place
much val ue on the assertions made in Ex. D 49. Exs. D 49

and D- 11 show that the plaintiff was making -assertions to
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sui t his purpose. Ex. D56 is the deposi tion of
Jankiprasad in Civil Suit No. 260 of 1931. Therein he
stated that the defendants were all brothers but were
di vided. That was a suit filed by Kasturchand Daga agai nst
some of the brothers and, perhaps, Jankiprasad thought that
it was necessary to assert separation so that sone of the,
famly properties, other than those nortgaged, might be
sal vaged. The sane Jankiprasad, in Ex. P-80, asserted to
the contrary. |In that exhibit he stated that the farkatnama
was cancelled by himby notice to Govindprasad and that he
and Covi ndprasad conti nued to have conmmon food. The claim
of the creditor, Kasturchand Daga, who sought to attach the
trust property along wth other famly properties, was
settled and sonme of the famly properties were sold to him
under EX. P-24 in discharge of his claim On the sale-
deed, Covi ndprasad nade the foll ow ng endorsenent:

" As | have been living separate for a nunber of years from
all the nmenbers of the famly, | have no right to this
property and no objection to its sale." This endorsenent is
entirely ‘consistent with the case of the respondent that the
properties in the hands of “CGovi ndprasad were intended to be
preserved by this conprom se. ~ That statenent nust have been
made to strengthen the case of the famly. These con-
tradictory statements were nmade by one or other nmenmbers of
the famly to neet a particular contingency or to get an
advant age, and, therefore, these cannot be of nuch val ue and
the case really falls to be deci ded not on such statenents,
but on- the basis of the relations of the various parties
with the estate.
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Fromthe aforesaid evidence, we nust hold that there was no
severance in the joint famly of Govind prasad. and his

br ot hers and t hat t hey conti nued to be
joint, doing joint business, that all of them collusively
br ought into exi stence docunents, i ncl udi ng t he
rel i nqui shnent deeds, to tide over the financi a

difficulties in which they were invol ved.

On the basis of the finding that Govindprasad did not
relinquish his share in the joint famly, but continued to
be its nenber, the next question is whether the sumof Rs.
15,000, in respect whereof the trust deed was -executed by
CGovi ndprasad and the noneys spent to put up the suit house,
cane out of the selfacquisitions of Govindprasad. Thi-s
guestion we nust approach on the basis of our finding that
Govi ndprasad continued to be a nenber of the joint ~H ndu
famly until his death. The initial burden is no doubt on
the contesting respondent to prove that the trust property
is part of the joint famly property; but (if it was
established that there was sufficient nucleus fromor 'wth
the aid of which the property could have been acquired, the
burden shifts to the appellant. The first question

therefore, is whether the joint famly had sufficient
property or income out of which Govindprasad coul d have put
aside Rs. 15,000, under the trust deed and al so coul d  have
advanced other anounts for constructing the building. We
have already noticed at an earlier stage of the Judgnent
that the famly owned extensive properties distributed at
di fferent places. Ex. 9-D-8 is a copy of the Valuation
Regi ster for 1923 in Cvil Suit No. 260 of 1931. There the
annual income fromone of the |iquor shops, Lala Bada Liquor
Shop, fromthe year 1919 to 1923 is given. The licence was
for Rs. 15,000. The profit for 1919-20 was Rs. 1329; for
1920 21 was Rs. 14,152; for 1921-22 was Rs. 185; for 1922
was Rs. 7,650; and for 1923 was Rs. 5,140. Ex. 9-D-7 is the
copy of the Valuation Register for 1924 in the sanme suit in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 24

respect of Janajail Liquor Shop, Nagpur. It shows that the
profit for the year 1919-20 was Rs. 1,486; for 1920-21 was
Rs. 8,814; for 1921-22 was Rs. 1,779; and for 1922-23 was
Rs. 3,837. Ex. P-77 is a security bond
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executed by the nmenbers of the famly in favour of
Kast urchand Daga. It shows that security was given in

connection with the contract taken by the fanmly in the nane
of Lala Ratanlal for retail dealing in liquor in different
shops at Karnptee and Nagpur during the years 1906 and 1907.

In that connection Ratanlal deposited a sumof Rs. 54, 700.

These three docunments show the extensive business the
nmenbers of the famly were doing-in |iquor. I ndeed, the
| earned Counsel for the appellant does not dispute the fact
that the family was ina position to give CGovindprasad the
amount covered by the trust deed and that spent for the con-
struction of the building. |If-so, the question is whether
the appellant has proved that Govindprasad paid the said
anmount s from and out of his sel f-acquisitions. | f
Covi ndprasad had a business of his own, he nmust have had
accounts, - but-no such accounts were forthcom ng. Sunmons
was served on Tuljabai, the wife of Ganeshprasad and nother
of Rukhmabai, for producing the account books of the Lala
brothers fromthe year 1897 to 1928, but no accounts were
produced except Ex. D22, whichis an extract from the
accounts of Ganeshprasad covering a period of only one nonth
of the year 1927. | This extract does not help either party.

It my, therefore, be held that the accounts, which could
have t hrown some |ight on the sources fromwhich Rs. 15, 000,

was drawn by Govindprasad and the further anmounts for
bui | di ng the house were supplied, were not fil ed.

D.W | is one Jainarayan, who was a nenber of Legislative
Council of the State from 1930 to 1936. He states that
Govi ndprasad was doing businessin shares and also in
noneyl endi ng, that he had his own account books; that before
going to Jabal pore he took away all his account books, and
that he (the witness) nay still (have one or two account
books of Govindprasad with him This witness  did not
produce any account books. Rukhmabai also says in her
evi dence that the account books of Govindprasad were wth
hi m but she could not say whether they were at Nagpur or _at
Kanptee. But CGovindprasad in his deposition nmade on Cctober
23, 1932, in G vi
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Suit No. 204 of 1931 stated that he had no regular account
books showi ng his incone or expenditure, but he had only a
sort of note book and that was not in his possession then.
I f Govindprasad was doi ng business on a large scale, as. the
appel l ant asked wus to believe, he nust have had account
books. If we accept the statenment of Covindprasad that he
had no account books, it shows that he could not “have had
any extensive business; on the other hand, if we accept the
evidence of DO W 1 and Rukhmabai that he had account  books,
it was not explained why they were not produced.

The only direct evidence in regard to Rs. 15,000, the
subj ect-matter of the trust deed, and the nobneys spent for
buil ding the house, is that of Govindprasad in the earlier
suit, wviz., Cvil Suit No. 204 of 1931, and it has been
marked as Ex. D-3. He has stated therein that he had some
deposits in banks and that out of affection he set apart Rs.
15,000 for his nephew and ni ece and executed a trust deed in
respect of that sum He adds that out of the said sum of Rs.
15,000, Rs. 10,000 was spent in purchasing the site from
Babulal and for constructing a part of the suit house
thereon, and the balance of Rs. 5,000 was given to Babula
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as loan. He further stated that the trust was dissolved in
1921 and that thereafter he spent another sumof Rs. 6,000
out of his own pocket in addition to the sumof Rs. 6,000
returned by Babulal for conpleting the building and that
Sheoshankar, the husband of the appellant spent Rs. 2,500 in
connection wth the building; but in the cross-exam nation
he admtted that he bad no shop for gold and silver and that
lie wused to do business in a snall scale. He gave evasive
answers when he was asked whether the first defendant was
managing the Jliquor shop in dispute ; he did not know
whet her the defendant was nanaging the liquor shop in
di spute, he did not renenber the year in which the shop was
opened in the suit building; he could not say when the shop
was discontinued; he, admtted that he had no regular
account books show ng hi's incone or expenditure. Though he
said that he had a sort of note book, he said that he was
not in
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possession of it ~then. Though he said in exanm nation
in-chief “that he spent Rs. 6,000 for the building, had to
admit in the cross-exam nation that the said noney was not
withdrawn from any bank. He also admtted that t he
materi al s were bought by Ganeshprasad and Ratanlal and that
he did not know when they purchased them The evidence of
Govi ndprasad clearly establishes that he was nmerely |ending
his nanme for the fam/ly and that the ampunts were spent from
the famly coffer,-, under the supervision of one or other
menbers of the famly. Ex. P-62-Ais a copy of the letter
witten by Ganeshprasad to Babulal in the year 1922-Babul a
was acting as the agent of Ganeshprasad. Therein
Ganeshprasad conpl ai nts that large anmounts had already been
spent but the upper portion of the building had not yet been
construct ed. Though it is suggested that Ganeshprasad was
constructing sone other building,in the year 1922, there is-
nothing on record to support that theory. Babul al. was
certainly connected with the suit building and the reference
in the said docunent nust be to(the suit building. Thi s
letter also shows that Ganeshprasad, presunmably on behal f of
the fanmily, was giving noneys for the construction of the
bui | di ng. Ex. P-60-1-A is another letter witten by
Ganeshprasad to Babulal. Therein Ganeshprasad gave specific
direction in regard to the construction of —the building.
The building referred toin this letter also nust be the
suit building.
Exs. D63 to D96 are the receipts for the anounts
di sbursed in connection with the construction of the suit
bui I di ng. Covi ndprasad states in Ex. D3 that he used to
hand over the noney to his brother Ganeshprasad or Ratanla
for disbursenent. This |ane explanation cannot expl ain away
the fact that the nobneys were spent and receipts taken by
the other nenbers of the family in regard to the “construc-
tion of the house’
Then remains the oral evidence of P.W. 4, 5, 9 and 13, who
were sonme of the contractors connected with the construction
of the house and they say that either Ganeshprasad or
Rat anl al asked themto do the work and paid themthe anmounts
clue to them Their
284
evi dence is consistent with the evidence of CGovi nd
prasad in Ex. D-3. They are disinterested w tnesses and
their evidence can safely be accepted. There is also the
evidence that the fanmly |iquor shop was | ocated in the
suit building and that nust be so because it was built by
the famly.
The foregoing discussion of the evidence brings out the
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following facts: (i) the famly had extensive business and
was in a position to purchase the land and build the suit
house; (ii) there is no reliable evidence to show that
Govi ndprasad had separate incone fromwhich he could have
set apart Rs. 15,000 and paid an additional sum of Rs. 6,000
for building the house; (iii) there is evidence that
Ganeshprasad and Ratanl al supervised the construction of the
buil ding, paid the contractors and had taken receipts from
them and (iv) though the trustees under the trust deed
pretended to function thereunder, they were the agents of
the famly and the trust was abruptly put an end to in 1921
On the said facts it nmust be held that the appellant has
failed to prove that Govindprasad had self-acquisitions and
the suit site was purchased and the building put up thereon
with the private funds of Govi ndprasad.
Bef ore we cl ose this aspect of the case, the conduct of the
respondent in not questioning the trust deed from 1916 to
1940, when he filed the suit, requires sone explanation
The contesting respondent was a minor. Even after he becone
a mjor, he could not have had any grievance because the
trust deed was executed for the benefit of the famly. It
is in evidence that Ratanlal, his father, was living in the
house till his death in the year 1926. It is also in
evidence that he was residing in the house from the vyear
1936. It is true ‘that when the litigation bet ween
Rukhi nabai and Chandanl al was bei ng conducted he did not
i ntervene; that may be because Chandanlal was his natura
brother and he might not have thought fit to set wup any
claim against his brother. H s conduct, therefore, is not
such as to give rise to any inference that the trust deed
was executed in regard to  Govindprasad' s self-acquired
i ncone,
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To summari ze: There was no separation of the nenbers of the
famly: all the nenbers of the famly continued to be joint
and the fam |y was doing business in different places. They
had extensive properties and a fairly large income: they
were also heavily indebted. The family was involved in
debts in Ranmsahai’s life time and even after his death the
position continued to be the same. ~ Various -attenpts were
made to salvage the properties of the famly and to keep
both the novabl e and i rmovabl e properti es not nortgaged from

the reach of the creditors. The relinquishnment deeds,
i nnurrer abl e nortgages, sale deeds and the trust deed were
all executed as parts of the same schene. We, ~ therefore,

hold that the suit property was the joint famly property
and the respondent is entitled to the declaration he has
asked for, nanely, that the trust deed dated January. 17,
1916, was a colourable and fictitious document and coul d not
affect the respondent’s right to ownership of the property
in the suit.

The next question raised by the |earned Counsel for the
appellant is that the suit should have been dismissed in
[imne as the plaintiff asked for a bare declaration though
he was in a position to ask for further relief wthin the
neani ng of s. 42 of the Specific Relief Act. The proviso to
s. 42 of the said Act enacts that " no Court shall make any
such declaration when the plaintiff, being able to seek
further relief than a mere declaration of title, omits to do

so." It is a well-settled rule of practice not to disniss
suits automatically but to allowthe plaintiff to nake
necessary anendnment if he seeks to do so. The | earned

Counsel for the appellant contends that in the plaint the
cause of action for the relief of declaration was given as
t he execution of the partition decree t hr ough t he
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Conmi ssi oner appointed by the Court and, therefore, the
plaintiff should have asked for a permanent injunction
restraining the appellant from interfering with hi s
possessi on. The appellant did not take this plea in the
witten statenment; nor was there any issue in respect
thereof, though as nmany as 12 issues were raised on the
pl eadi ngs; nor does

37
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the judgnment of the learned District Judge disclose that the
appel | ant raised any such plea. For the first time t he

pl ea based on s. 42 of the Specific Relief Act was raised
before the Hi gh Court, and even then the argunent advanced
was that the consequential relief should have been one for
partition : the High Court rejected the contention on the
ground that the plaintiff, being in possession of the joint
famly property, was not bound to ask for partition if he
did not have the intention to separate hinself from the
ot her ' nenbers of the famly. It is not necessary in this
case to  express our opinion on the question whether the
consequential ~relief shoul'd have been asked for; for, this
guestion should have been raised at the earliest point of

time, in which event the plaintiff could have asked for
necessary anmendment to conply with the provisions of s. 42
of the Specific Relief ‘Act. |In the circunstance, we are not

justified in allowi ng the appellant to raise the plea before
us.

This leaves us with the only surviving question, nanely,
whether the suit was barred by limtation. This point was
raised for the first time inthe Hi gh Court and. the Hi gh
Court allowed the sane to be raised but negatived the
contention. The |earned Counsel for the respondent contends
that, for the reasons nmentioned in regard to the plea based
upon s. 42 of the Specific Relief Act, we should also not
allow the appellant to raise this contention either. But
there is an essential distinction between t he two
contentions; while in the former case, if the contention was
allowed to be raised, the, respondent would be prejudiced,
in the latter case, even if this plea was taken at the
earliest point of tine, the contesting respondent would not
have adduced better evidence or put before the Court further
evi dence. When the Court asked the | earned Counsel to state
what further facts he would have proved in respect of this
plea if this contention was taken earlier, he was not able
to suggest any. In the circunstances, when the appellate
Court allowed the appellant to raise the plea of linitation

we do not think we are justified at this stage to say that
the Hgh Court should not have allowed the plea to be
rai sed.

287
The argument on the question of limtation is put thus: The
plaintiff, respondent herein, had know edge of t he

fraudul ent character of the trust deed as early as 1917 or,
at any rate, during the pendency of the partition suit
bet ween Rukhmabai and Chandanlal instituted in the vyear
1929, and the suit filed in 1940, admttedly after six years
of the said know edge, would be barred under Art. 120 of the
Limtion Act. Article 120 of the Limtation Act reads:

Peri od Ti me from whi ch
Description of suit of peri od begins
[imtation. to run.

120. Suit for which no
period of limtation is Si x years When the right
provi ded el sewhere in to sue accrues.
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thi s Schedul e.

This Article was subject to judicial scrutiny both by the
Judicial Committee as well as by the Hi gh Court of various
States. The | eading decision on the subject is that of the
Judicial Committee in Bolo v. Koklan (1). Therein, Sir
Benod Mtter, observed:

"There can be no 'right to sue’ until there is an accrual of
the right asserted in the suit and its infringenent, or at
| east a clear and unequivocal threat to infringe that right,
by the defendant agai nst whomthe suit is instituted."

The said principle was restated and foll owed by the Judicia
Conmittee in Annamalai Chattiar v. A MK C. T Mithukaruppan
Chettiar (2 ) and in Gobinda Narayan Singh v. Shain La
Singh (3). The further question is, if there are successive
i nvasions or denials of aright, when it can be held that, a
person’s right has been clearly and unequi vocal ly threatened
so as to conmpel himto institute a suit to establish that
right. ~In Pothukutchi” Appa Rao v. Secretary of State (4), a
Di vi sion Bench of the Madras High Court had to consider the
said question. In that case, Venkatasiibba Rao, J., after
consi dering the rel evant deci sions, expressed his viewthus:
" There is nothing in |aw which says that the nonment a
person’s right is denied, he is bound at

(1) (1929-30) L.R /57 |I.A 325, 331

(2) (1930) |I.L.R /8 Rang. 645.

(3) (1930-31) L.R 58 I.A 125,

(4) A I1.R 1938 Mad. 193, 198,
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his peril to bring asuit for declaration. The Governnent
beyond passing the order did nothing to disturb the
plaintiff’s possession. It would be nbst~ unreasonable to
hold that a bare repudiation of a person’s title,
wi t hout even an overt act, would nake it incunbent on himto
bring a declaratory suit "

He adds at p. 199:

"It is anore difficult question, what is the extent of the
infjury or infringenent that gives rise to, what nmay be
terned, a conpul sory cause of action ? "

The | egal position may be briefly stated thus: The right to
sue under Art. 120 of the Limitation Act accrues when the
defendant has clearly and unequivocally threatened to
infringe the right asserted by the plaintiff in the suit.
Every threat by a party to such a right, however ineffective
and innocuous it may be, cannot be considered to be a clear
and unequivocal threat so as to conpel himto file a “suit.
Whet her a particular threat gives rise to a conpul sory cause
of action depends upon the question whether that threat
effectively invades or jeopardizes the said right.

The facts relevant to the question of Ilimtation in the
present case nmay be briefly restated: The trust deed was
executed in 1916. The suit house was constructed in
1920. If, as we have held, the trust deed as well ‘as the
construction of the building were for the benefit of the
famly, its execution could not constitute any invasion  of

the plaintiff's right. Till 1926, the plaintiff’'s father

Ratanlal, was residing in that house. In 1928 when Daga
chal | enged the trust deed, the fam |y conpronised the natter
and sal vaged the house. From 1936 onwards the plaintiff has
been residing in the suit house. It is conceded that he had
know edge of the litigation between Rukhmabai and Chandanl a

claimng the property under the trust deed; but, for that

suit he was not a party and the decision in that litigation
did not in any way bind himor affect his possession of the
house. But in execution of the decree, the Comi ssioner

appoi nted by the Court cane to the prem ses on February 13,
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nmeasurenents of the house for effecting partition of the
property, when the plaintiff raised obj ecti on, and
thereafter in 1940, filed the suit. From the aforesaid
facts, it is manifest that the plaintiff’'s right to the
property was not effectively threatened by the appellant
till the Conm ssioner cane to divide the property. It was
only then there was an effectual threat to his right to the
suit property and the suit was filed wthin six years
thereafter. We, therefore, hold that the suit was wthin
time.

In the result, the appeal fails and is dism ssed with costs.

Appeal dism ssed




