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These two appeal s arise out of the final judgnment and order passed by the
Hi gh Court of Del hi at ‘New Delhi in Crininal Mscellaneous (M Nos. 360/2002 and
447/ 2002 fil ed under /'Section 482 of the Crimnal Procedure Code read with Article
227 of the Constitution of India by the appellants herein seeking the invocation of the
i nherent powers of the H gh Court for quashing the F.|1.Rs and the proceedings
initiated in pursuance thereto, as also the process issued by the Chief Metropolitan
Magi strate, Delhi. The |Iearned single Judge of the Del hi H gh Court, by the
i mpugned final orders, held against the appellants that obtaining fromthe Mnistry of
Heal th Custonms Duty Exenption Certificate, that was neant for ‘actual user’ on false
assertion nmakes out the offence under Section 120B read with Section 420 of the
I ndi an Penal Code.

The respondent herein (Central Bureau of |nvestigation, New Delhi) initiated
crimnal proceedi ngs under Section 120B read with Section 420 of the Indian Pena
Code agai nst the appellants on the ground that the appellants in conspiracy with the
Director of Cujarat Cancer and Research Institute, M. T.B. Patel (deceased),
Secretary of the Gujarat Cancer Society, M. N L. Patel and Dr. Viral C. Shah with
each ot her have cheated the Governnent of India in terns of evasion of Custons
Duty and by conceal ment of facts obtained Custons Duty Exenption Certificate in
respect of MRl and Lithotripsy machi nes and by violating the provisions of 'actua
user’ condition as per Inport Export Policy and Custons Notification No. 279/83
dat ed 30.9.1983 and Custons Notification No. 64/88 dated 1.3.1988 during the year
1987-90, despite acknow edging the fact that the Custons Duty has been paid by
the appellants to the Custons Departnment and settled under the Kar Vivad
Samadhan Scheme, 1998. |In the instant case, two machines were inported into
India by the Gujarat Cancer Society (hereinafter referred to as "the GCS') who
avai |l ed of the duty exenption on the basis of the exenption certificate issued in the
nane of the Qujarat Cancer and Research Institute (hereinafter referred to as "the
GCRI") on a bona fide prenise that since all the activities of the GCRI were funded
by the GCS and all the operations of GCS were carried out through the GCRl and
that they are akin to hol ding any subsidiary conpany, .the sane coul d be done. The
Custonms Authority raided the prem ses of the GCRI and seized the machi nes and
necessary paper work on the ground that the exenption certificate was issued in the
name of the GCRI and not in the name of the GCS and thus the GCS was not
entitled to exenption and was, therefore, liable to pay Custons Duty. The nachi nes
were inmedi ately released on giving a usual undertaking. On 11.10.1991, Show
Cause Notice was issued to the GCS which was replied to by them The Coll ector of
Custonms, Bonbay by an order dated 10.4.1993 held that the GCS was |iable to pay
the Custons Duty, thus denying the concessional duty benefit under Custons
Notification Nos. 279/1983 and 64/1988 and demanded a duty of Rs. 2,16, 80, 444/ -
under Section 28 of the Custons Act, 1962 read with the proviso to the said Section
The said duty was to be paid by the inporter GCS and Canbank Fi nanci al Services
as well as 1CICl being joint holder of the said inported machi nes. However,
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considering the charitable and philanthropic activities of the GCS, no prosecution
was recomended and only a token redenption fine of Re.1l/- was inposed. No

penalty was inposed on the above said financial organisations, nanely, Canbank

Fi nancial Services and ICICI as they were acting as a | essor, who had extended
financial extension to the above charitable organisation for inmport of sophisticated
machi nes. A personal penalty was inposed on Ms. Shah Diagnostic Institute Pvt.
Ltd., Ahnedabad and its Director, Dr. Viral C. Shah jointly under Section 112 A the
Custonms Act, 1962.

Agai nst the order of the Collector of Custons, the appellants preferred
appeal s before the Custons, Excise and Gold (Appellate) Tribunal, Wst Regiona
Branch, Bonbay which confirmed the findings of the Collector of Customns.

Agai nst the order of the Customs, Excise & CGold (Appellate) Tribunal, the

GCS cane up in appeal before this Court in Civil Appeal No. 31/1999. Whilst the
matter was pending before this Court, the Governnent of |ndia |aunched the Kar

Vi vad Sanmadhan Schene, 1998, whereby whoever takes the benefit under the said
Scheme is granted i nmunity from prosecuti on fromany of fence under the Custons

Act including the offence of evasion of duty. |In accordance with the Kar Vivad
Samadhan Schene, 1998, the GCS had agreed to deposit the stipul ated amount of

over Rs.98 | akhs which had al ready been deposited earlier and w thdrew the Civi

Appeal pending before this Court. On 19.7.1999, a certificate for full and fina
settlenent of tax arrears in respect of the Kar Vivad Samadhan Schene, 1998 was
issued to the GCS. The said Certificate, inter alia, certified the receipt of paynent
fromthe GCS towards full and final settlenent of tax arrears determined in the order
dated 10.2.1999 of the Designated Authority and further granting immunity to the

GCS from any proceedi ngs for prosecution fromany of fence under the Custons Act,

1962 or fromthe inposition of penalty under the said enactnent, in respect of the
matters covered in the declaration nade by the GCS.

However, a case was registered against the appellants on 6.1.1999 by the
respondent alleging that the appellants in conspiracy with the Director of the GCRI,
M. T.B. Patel (deceased), Secretary of the GCS, M. N L. Patel and Dr. Viral C
Shah had cheated the Governnment of India in terns of evasion of Custons Duty and
by violating the provisions of "actual user’ condition as per Inport Export Policy
during the year 1987-88. A charge sheet was prepared for comm ssion of offence
under Section 120B read with Secti on 420 of the Indian Penal Code. On
presentation of the said charge sheet, the trial Court by its order took cogni zance
and sumoned the appellants. The appellants were furnished copies of the charge
sheet. In the neantinme, the appellants preferred Special Crimnal Applications
before the H gh Court of Cujarat at Ahnmedabad seeking quashing of the FIR
However, the sane was di sposed of as withdrawn on the ground of jurisdiction with
aliberty to file a fresh petition before an appropriate Court.  Thereupon the
appel lants filed Crimnal M scellaneous (Min) Petitions under Section 482 of the
Code of Crimnal Procedure read with Article 227 of the Constitution of India in the
Hi gh Court of Del hi at New Del hi seeking an appropriate order/directions to the
respondent quashing the FIR concerned. The |earned single Judge of the High
Court of Delhi, by his final order, dismnissed the said petitions.” Hence these two
appeal s by way of special |eave petitions.

We have heard Shri P. Chidanbaram | earned senior counsel, appearing for
the appellants in both the appeals and Shri K K | Sood, |earned Additional 'Solicitor
General , appearing for the respondent.

Bef ore considering the rival subm ssions of the respective counsel appearing
on either side, it is useful to reproduce the short order passed by the learned single
Judge of the High Court of Delhi on 4.3.2002 which reads as under
"This petition has been filed with a prayer to quash FI'R No.

R C. 1(E)/99/EOMI/DLI under Section 120B r/w 420 |1 PC and the
proceedings initiated in pursuance thereto.

It is the case of the petitioner that petitioner has

conpounded the offence by taking recourse to Kar Vivad

Samadhan Kar Vi vad Samadhan Schene, 1998 and that no
prosecution for offence after compoundi ng of of fence can be
instituted. He draws ny attention to a judgnent of the Suprene
Court in Sm. Sushila Rani vs. Conmi ssioner of Incone Tax &
Anr., 2002 Vol.Il AD Apex Decisions, where the Suprene Court
has hel d t hat
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"The appellant in the course of the
declarations filed specifically stated that any
adj ustment of refunds towards tax arrears of the
appel l ant by the Departnent in the earlier years
wi t hout follow ng the mandatory procedure of
Section 245 of the Act would still remain as tax
arrears for the purpose of the KVSS and it is on
that basis the declarations were accepted by the
Departnment. Having accepted the claimof the
appel l ant on that basis, it will not be pernissible
for the respondents now to turn around and take a
different stand."”
The case of the prosecution is that this is not a question of
mere evasion of customduties but it is a question of obtaining
custom duty exenption certificate fromthe Mnistry of Health by
maki ng a fal se assertion that the machines inported are for actua
user. The conmpoundi ng of of fence subsequent thereto only
i ndicates that a certificate was falsely induced fromthe Mnistry of
Heal t h.

Havi ng heard | earned counsel for parties and havi ng gone
t hrough the judgnment relied upon by |earned counsel for the
petitioner, | amof the view that obtaining a certificate, that was
meant for actual user, on false assertion, nakes out the offence.
Crl.M(M 360/2002 is dismssed."
Learned seni or counsel appearing for the appellants submtted that to the
show cause notice, the appellants had sent a proper reply and after hearing the case
of the GCS, the Collector of Custons, Bonbay held that the GCS was |iable to pay
the Custons Duty but in view of the activities of the Society and the bona fides of the
Soci ety, and considering charitable and philanthropic activities of the Society, no
prosecuti on was recommended and noreover, only a token redenption fine of Re.
1/- was inmposed. Thus, he submitted that the concerned authorities were satisfied
that there was no intention to evade the Custonms Duty as stated by the authorities.
It was further submitted that the (GCS was i mmuned fromany crimnal proceedi ngs
pursuant to the Certificates issued under the Kar Vivad Samadhan Schene, 1998
and the present appellants are being prosecuted in their capacity as office bearers of
the GCS. As the Customs Duty has already been paid, the Central Governnent has
not suffered any financial [|oss. Mreover, as per the Kar Vivad Samadhan Schene,
1998, whoever is granted the benefit under the Kar Vivad Sanadhan Schene, 1998
is granted i munity from prosecution fromany offence under the Custons Act,
1962, including the offence of evasion of duty. In the circunstances, the conplaint
filed agai nst the appellants is unsustai nable and that the appel lants are reputed
persons who had never even contenplated conmitting any violation of |aw or
t hought of taking undue advantage of the exenption Notifications under the Custons
Act and that when the Society availed of the exenption Notification in respect of the
two nmachines, it acted bona fide in the belief, that since the nachi nes were being
i mported, purely for the benefit of the cancer patients of the GCRI, by such
i mportation, cancer patients would be benefited, as they would get diagnosis and
treatnment in the GCRI itself and would not have to go to Bombay and ot her places.
He further contended that the inpugned order passed by the Hi gh Court of Delhi is
bad in | aw and fact inasmuch as the | earned single Judge has erred in passing the
i mpugned order, dismissing the petitions filed under Section 482 of the Crin nal
Procedure Code on the basis of an erroneous reading and a total misinterpretation of
the judgnent and despite the well- settled principle of law cited by the petitioners. In

this context, he cited the judgnent of this Court in the case of Sushila Rani (Smt)
vs. Conmi ssioner of |Incone Tax and Another, (2002) 2 SCC 697. He also cited

the judgnent of this Court in the case of Central Bureau of Investigation, SPE
SIU(X), New Del hi vs. Duncans Agro Industries Ltd., Calcutta, (1996) 5 SCC 591

Pl acing reliance on the above judgnents, he urged that the alleged crimnal liability
st ands conpounded on a settlenent with respect to the civil issues and, therefore,
the FIR was erroneously issued and was totally unwarranted. He further subnmitted
that under the penal law, there is no concept of vicarious liability unless the said
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statute covers the same within its anbit. |In the instant case, the said | aw which
prevails in the field i.e. the Custons Act, the appellants have been therein under
whol Iy di scharged and the GCS granted i mmunity from prosecution. He also
contended that the |l earned single Judge failed to appreciate that the GCS had taken
the benefit of the Amesty Schenme of Kar Vivad Samadhan Schene, 1998 and,
therefore, inplicating the appellants being office bearers of the Society under
Section 120B read with Section 420 of the Indian Penal Code is against the purpose
and object of the said Schenme, and, therefore, there is no prina facie case agai nst
the appellants in respect of the alleged offence. He further subnmitted that evasion of
Custonms Duty, in the present case, was predonminantly a civil case and that the
i ngredients of crimnal offence were m ssing/wanting and which liability, in any case,
stood settled and that, therefore, in such a scenario, the appellants to undergo an
agony of a long crimnal trial would be an abuse of process of Court and agai nst the
i nterest of justice.
He invited our attention to the pleadings, in particular, the F.I.R, the
Annexures of the S.L.Ps, the provisions of the Kar Vivad Samadhan Scheme, 1998,
the rel evant provisions of the Indian Penal Code, the Custons Act, 1962 and the
rulings relied on by him

Shri K K. Sood, |earned Additional Solicitor General, appearing for the
respondent, subm-tted that the naterial gathered in the investigation clearly show
and establish commi ssion of offences by the accused persons indicating the
appel | ants herein under Sections 420 and 120B of the Indian Penal Code and that
there is no infirmty in the order of the Chief Metropolitan Magistrate taking
cogni zance or in the order of the H gh Court declining to quash crim nal proceedings
at the interlocutory stage. He further submtted that the crimnal proceedings in
respect of which cogni zance has been taken by the Court can be interfered with or
guashed only if the allegations even if taken on their face value do not satisfy or
make out the ingredients of offences alleged and no offence is at all made out or
there is legal or statutory inpediment in prosecuting the accused person. He
submitted that none of these grounds exist in the present case. According to him in
the present case, material on record clearly show and establish comm ssion of
of fences under the Indian Penal Code by the appellants and since the charges are
supported by docunentary evidence which establish the sane, there is no warrant or
justification or basis for seeking the relief of quashing the crimnal proceedings. He
further subnmitted that the High Court has rightly declined to quash the crimna
proceedi ngs and, therefore, the sanme does not call for any interference by this Court.
In regard to the judgnents cited by Shri P. Chidanbaram | earned senior counse
appearing for the appellants, he subnitted that the reliance placed upon those
judgrments is also without any nmerit and in the present case, material on record
clearly show and establish the crimnal conspiracy to cheat the Governnent and
actually cheating the Governnent of India pursuant to the same and that it is not a
civil dispute as has been sought to be made out and that the conduct of the accused
persons is crimnal in nature and material on record clearly establish conm ssion of
crimnal offences by them Thus, he would submit that the judgnent in the case of
Duncans Agro Industries Ltd., Calcutta (supra) has no application to the present

case. Referring to the plea that the duty payabl e has been subsequently paid, he
submitted, that such paynent is not a ground for quashing crimnal proceedings or
absol ving the accused persons of their crimnal liability. According to him the

judgrment in the case of Sushila Rani (supra) dealt with proceedi ngs under the

I ncome Tax Act and held that once the matter is settled under the Kar Vivad
Sanmadhan Schene, 1998, such settlenment cannot be reopened except under

speci fied grounds and that the stated grounds do not exist in the said case and that
there is nothing in the said judgment warranting the plea of the appellants, in the
present case, that crimnal proceedings under the Indian Penal Code are prohibited
nerely because disputes concerning tax have been settl ed under the Kar Vivad
Samadhan Schenme, 1998. According to him such settlenent only protects the

i ndi vidual from prosecution under the taxing Statute which is a linmted protection and
l[imted to the proceedings under the taxing Statute only. Coming to

the certificate issued by the authorities under the Kar Vivad Samadhan Scherne,

1998, he submitted that the certificate issued by the authorities under the said
Schene cannot be the ground and basis for quashing the crimnal proceedings.
According to him a perusal of the certificate would show that the settlenent under
the Kar Vivad Sanadhan Scheme, 1998 gives imunity only from prosecuti on under

rel evant taxing Statute and not under the |Indian Penal Code. Concluding his
argunents, he submtted that the crimnal proceedi ngs cannot be quashed nerely on
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account of the fact that Custons Duty paynent has been settl ed.

Bef ore proceeding to consider the rival submissions, it is beneficial to refer to
certain annexures filed along with the special |eave petitions. The true copy of the
agreenment dated 28.4.1988 between the GCS and Dr. Viral C. Shah has been fil ed
Thi s agreement was nade at Ahmedabad on 28.4.1988 as an addendumto the
original agreenment dated 24.2.1987 entered into between the GCS on the one part
and Dr. Viral C. Shah as the second part. The relevant clauses of the agreenent are
extracted bel ow
"(1) The Cujarat Cancer Society shall acquire ESW. and M
machines in its own name and for this Dr. Viral Shah shall make
necessary arrangenments for the construction of the buildings for
housi ng the said two equipnents by way of arrangi ng donations to
the Society of an anmpunt equivalent to the total cost of construction
of premises required for the instal nent of said machines. The
Soci ety shall construct the required premises in a portion of the
land in the hospital conplex and on conpletion the said building,
the ownership of the said prem ses so constructed shall vest with

the Society.
(2) The overall control in regard to appoi ntnent of all categories of
staff and runni ng and nai ntenance of these two equipnents will be

with the Gujarat Cancer & Research Institute, Ahnedabad as per

the tripartite agreenent - with-the Govt. of Cujarat, the Cujarat

Cancer Society, and the CGujarat Cancer and Research Institute.

(3) Rai sing of l1oan, Dr. Shah will arrange for the Society procuring
finance fromfinancial institutions including |easing conpany or
conpani es for neeting the cost for the matching out the purchase

of procuring such finance the said machines may be nortgaged or

| eased to | easing conpany or financial institution which in turn wll

be | eased out to the Society.

(4) In consideration of the Society having entrusted the running and
mai ntai ning the said machine to the said Dr. Shah as herein

provided the said Dr. Shah shall pay to the Society rental which

shal | be equivalent to the anmount of nonthly instal ment and

i nterest and/or hire charges payable by the Society to the financia
institutions and/or to the | easing conmpany from whomthe finances

shal | have procured for the said machines.

(6) The Institute agrees that Dr. Shah through the Gujarat Cancer
Society shall be entitled to work, run, and naintain'the said two
machi nes for a maxi num period of ten years and Dr. Shah or hi's

nom nees shall be responsible for the repairs and repl acenents of
parts thereof, during the said period."

The First Information Report filed as Annexure P-2 along with the S.L.P. is as

under :

"RC. 1(E)/99- EOWN | . DLI 06.01. 1999 at 16.00 hrs.

Pl ace of occurrence with State Del hi, Minbai and Ahnedabad

Date and tinme of occurrence during the year 1987-90

Nane of conplai nant and Joint Secretary, Mnistry of Health and

I nformant with address Fam |y Welfare, Government of India

New Del hi .

O fence 120-B r/w 420 | PC

Nane and address of accused 1. Sh. N L. Patel, Director
Guj arat Cancer Research Institute
Ahnedabad.

2. Dr. Viral C. Shah, Director
M's. Shah Di agnosis Institute (P) Ltd.
Murbai and Ahnedabad.

3. Sh. D.D. Patel, Secretary
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Guj arat Cancer Soci ety, Ahnedabad.
& ot hers unknown

Action taken RC is registered and investigation taken
up.
I nvestigating Oficer Shri Raj veer Singh

DY. SP. CBI / EOM | / NEW DELH

| NFORMATI ON

The Joint Secretary, Mnistry of Health & Famly Welfare, Governnent of
India, New Delhi vide his D.O No. C 18011/5/96-VIE PT) dated

22/ 24.12.98 has sent a copy of the report dated D. O F. No.

| MP/ CDE/ 1/ 1/ 97-RC (GJJ-4), dated 17.08.1998 submitted by Sh. P

Rosha, Chairman of Special Conmittee appointed by Hon' bl e Hi gh

Court, Delhi to inquire into the inport of equiprments agai nst Custons
Duty exenption certificate for use in Charitable Hospitals. The Hon ble
H gh Court, Del hi has approved the suggestion to refer the matter to CB
for registration of case and investigation. Accordingly, the Joint Mnistry
of Health and Family Wl fare, Governnment of I|ndia, New Del hi has
requested CBl to investigate the matter."

Qur attention was drawn to the Rosha Committee Report dated 17.08.1998
and application dated 15.10:1987 for inport licence for inmport of LITHO ESW
Equi pment by 'actual users’ (Non-Industrial). There is another application for inport
of anot her machi ne/ The agreenent copy was al so enclosed for ready reference to
the Joint Chief Controller, Inport and Export Trade Organi sati ons, Ahnedabad.
Along with the application, the agreenent between the GCS, the GCRI and the
State CGovernnent of Gujarart was also encl osed as Annexure No. 4.

Qur attention was also drawmn to the Text of the Kar Vivad Samadhan
Schene, 1998, under Chapter |1V of Finance (No.2) Act, 1998. CQur attention was
also drawn to Sections 86 to 98 of the said Scheme which are relevant for the
present purpose. Qur attention was further drawn to the Menorandum to
Fi nance(No.2) Bill, 1998 explaining the provisions of the Kar Vivad Sanadhan
1998. The said Schene seeks to provide a quick and voluntary settlenent of tax
dues outstanding as on 31.3.1998, both in various direct tax enactnents as well as
i ndirect taxes enactnents by offering waiver of a part of the arrear taxes and interest
and providing inmunity agai nst institution of prosecution and inposition of penalty.
The assessee on his part shall seek to w thdraw appeal s pending before various
appel | ate Authorities and Courts. " The Kar Vivad Samadhan Schene, 1998 cones
into force on the first day of Septenber, 1998 and ends on 31st day of Decenber,
1998. The Kar Vivad Sanadhan Schene, 1998 is applicable to tax arrears
out standi ng as on 31.3.1998 under various direct tax enactnments and indirect tax
enactments. Clauses 3 & 4 of the Menorandumto Finance (No.2) Bill, 1998 read as
under :

"3. A person desiring to avail the schene is requiredto file a
declaration in the prescribed formbefore the designated authority
notified for this purpose. The designated authority shall pass an order
within sixty days of the declaration determ ning the anmpunt payable in
accordance with the provisions of the Schene and grant a certificate

i ndicating the particulars of tax arrears and the sum payabl e and
intimate the sane to the declarant. The declarant will pay the sum
payabl e as determ ned by designated authority within thirty days of the
passi ng of such order. The order passed by the designated authority
shal | be concl usive and shall not be reopened in any other

proceedi ngs or under any law for the tine being in force. \Were the
declarant has filed an appeal or reference before any Authority,

Tri bunal or Court, notw thstandi ng anything contained in any other
provision of law for the time being in force, such appeal, reference or
reply shall be deened to have been withdrawn. Were wit petitions
have been filed before the H gh Court or Supreme Court the decl arant
shal |l nove an application for w thdrawi ng such petitions and furnish
the proof of the sane along with the intimation. Any anount paid in
pur suance of declarati on made under the Schene shall not be

ref undabl e under any circunstances.
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4. The designated authority shall subject to the conditions provided in
the Schene grant i munity from prosecution or penalty under the
rel evant Acts in respect of matters covered in the declaration.”

Section 87 (h) of the Kar Vivad Samadhan Schene, 1998 defines "direct tax
enactment” whi ch reads thus:
""direct tax enactment” nmeans the Wealth-tax Act, 1957 (27 of 1957)
or the Gft-tax Act, 1958 (18 of 1958) or the Incone-tax Act, 1961
(43 of 1961) or the Interest-tax Act, 1974 (45 of 1974) or the
Expendi ture-tax Act, 1987 (35 of 1987)."
Sub-cl ause (j) of Section 87 defines "indirect tax enactnent” which reads
t hus:
"indirect tax enactment" neans Custons Act, 1962 (52 of 1962)
or the Central Excise Act, 1944 (1 of 1944) or the Custons
Tariff Act, 1975 (51 of "1975) or the Central Excise Tariff Act,
1985 (5 of 1986) or the relevant Act and includes the rules or
regul ati ons nade under such enactment."

The present case cones under the tax arrears payabl e under the indirect tax
enactment'. ~Section 89 of the Kar Vivad Samadhan Schere, 1998 deals with
particulars to be furnished in declaration and Section 90 of the Schene deals with
time and manner of payment of tax arrears. Cause (2) of Section 90 provides that
the decl arant shall pay, the sumdeterm ned by the Designated Authority within thirty
days of the passing of an order by the Designated Authority and intimate the fact of
such payment to the Designated Authority along with proof thereof and the
Desi gnated Authority 'shall thereupon issue the certificate to the declarant. C ause
(3) of Section 90 of the said Schene provides that every order passed under sub-
section (1), deternining the sum payabl e under this Schene shall be conclusive as
to the matters stated therein and no matter covered by such order shall be reopened
in any other proceedi ng under the direct tax enactment or indirect tax enactnent or
under any other law for the time being in force. Sub-cl ause (4) of Section 90 of the
sai d Schene provides that where the declarant has filed an appeal or reference or a
reply to the show cause notice agai nst any order or notice giving rise to the tax
arrear before any authority or Tribunal or Court, then, notw thstandi ng anything
contained in any other provisions of any law for the tine being in force, such appea
or reference or reply shall be deened to have been wi thdrawn on the day on which
the order referred to in sub-section (2) is passed.

It is pertinent to notice that the First Infornmation Report was filed on 6.1.1999
and the Certificate under the Kar Vivad Samadhan Scheme, 1998 was issued to the
appel lants on 19.7.1999 by the Conmissioner of Customs (Adjudication) &
Desi gnated Authority (KVSS-98). It is also to benoticed that Section 95 of the Kar
Vi vad Samadhan Schene, 1998 provides that the provisions of this Schene shal
not apply in certain cases. Under Section 95(ii)(a) of the said Schene, in a case
where prosecution for any offence punishabl e under any provi sions of any indirect
tax enactnent has been instituted on or before the date of filing of the declaration
under Section 88, in respect of any tax arrear in respect of such case under such
i ndirect tax enactnent, this Schene shall not apply. Clauses (ii) and (iii) of Section
95 of the Kar Vivad Samadhan Schene, 1998, which are rel evant for our purpose
are reproduced hereunder:
"(ii) in respect of tax arrear under any indirect tax enactnent, -
(a) in a case where prosecution for any offence punishabl e under
any provisions of any indirect tax enactment has been instituted on
or before the date of filing of the declaration under Section 88, in
respect of any tax arrear in respect of such case under such
indirect tax enactnment;

(b) in a case where show cause notice or a notice of demand under
any indirect tax enactnment has not been issued;
(c) in a case where no appeal or reference or wit petition is adnmitted

and pendi ng before any appellate authority or H gh Court or the
Supreme Court or no, application for revision is pending before
the Central Governnent on the date of declaration made under
Section 88;

(iii) to any person in respect of whom prosecution for any offence
puni shabl e under Chapter |X or Chapter XVII of the Indian Penal Code
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(45 of 1860), the Foreign Exchange Regul ati on Act, 1973 (46 of 1973),

the Narcotic Drugs and Psychotropic Substances Act, 1985 (61 of 1985),
the Terrorists and Disruptive Activities (Prevention) Act, 1987 (28 of
1987), the Prevention of Corruption Act, 1988 (49 of 1988), or for the
pur pose of enforcenent of any civil liability has been instituted on or
before the filing of the declaration or such person has been convicted of
any such offence punishabl e under any such enactnent;"

Sections 166 to 177 of Chapter | X of the Indian Penal Code deal with
of fences relating to public servants. Likew se, Sections 378 to 462 of Chapter XVIIl of
the I ndi an Penal Code deal with offences against property. Thus immunity is granted
to the persons in respect of whomthe of fence is punishabl e under Chapter |X or
Chapter XVil of the Indian Penal Code.

Annexure P-1 is the Certificate issued to the GCS under the Kar Vivad
Sanmadhan Schene, 1998 , Form4 (Rule 5[b]). This certificate has been issued for
full and final settlenent of tax arrears under Section 90(2) read with Section 91 of the
Fi nance (No.2) Act, 1998 in respect of Kar Vivad Samadhan Schenme, 1998. Before
issuing the certificate, the Conm ssioner of Customnms (Adjudication) & Designated
Aut hority (KVSS-98) takes into consideration the follow ng facts:

(a) that the Gujarat Cancer Society, Ahmedabad had nade decl arati on under
Section 88 of the Finance (No.2) Act, 1998;
(b) that the designated authority by order dated 10.2.1999 determ ned the

amount of Rs. 98, 40, 222/- payable by the declarant in accordance with the
provi sions of the Kar Vivad Samadhan Scheme, 1998;

(c) that the certificate is granted towards full and final settlenent of tax arrears
as per the details given in the certificate;
(d) that the Cvil Appeal No.31/1999 filed by the GCS, Ahnedabad in this Court

under Section 130E of the Custons Act, 1962 agai nst the judgnent and order

Nos. 758 to 761/98-b2 passed by the Custons, Excise and Gold (Control)

Tri bunal, New Del hi was wi thdrawn. The order was passed by this Court on
16. 3. 1999 and a copy of the said order was produced before the authorities

as proof of such withdrawal in accordance w th the provisions contained in

the proviso to sub-section(4) of Section 90.

(e) The decl arant has pai d Rs. 98, 40,222/- being the sum determ ned by the
Desi gnated Authority.

In exercise of the powers conferred by sub-section(2) of Section 90 read with
Section 91 of the Finance (No.2) Act, 1998, the Designated Authority issued the
certificate to the declarant in the follow ng termns:

(a) Certifying the recei pt of the paynent from the decl arant towards

full and final settlenent of tax arrears determined in the order

dated 10.2.1999 on the declaration nade by the aforesaid

decl arant;

(b) Granting immunity, subject to the provisions contained in the Kar

Vi vad Samadhan Schene, 1998, frominstituting any proceedi ng

for prosecution for any offence under the Custons Act, 1962, or

fromthe inposition of penalty under said enactnent, in respect

of matters covered in the aforesaid declaration made by the

decl arant;

It is thus crystal clear that the Commi ssioner of Custons (Adjudication) &

Desi gnhated Authority (KVSS-98) granted i munity frominstituting any proceedi ng

for prosecution for any offence under the Custons Act, 1962, or fromthe imnposition
of penalty under the said enactment, in respect of matters covered in the aforesaid
decl arati on nade by the declarant. After hearing the case of the GCS, as already
noticed, the Collector of Custons, Bonbay held that the GCS was liable to pay the
Custons Duty but in view of the activities of the Society and the bona fides of the
Soci ety, and considering charitable and philanthropic activities of the Society, no
prosecuti on was recomended. Moreover, only a token redenption fine of Re.1/-

was i nposed. Thus it is seen that the Custons Authorities were satisfied that there
was no intention to evade the Custons Duty. However, the Collector denied the

GCS the concessional duty benefit under Custonms Notification Nos. 279/1983 and

64/ 1988 and demanded the duty of Rs. 2,16, 80, 444/- under Section 28 of the

Customs Act, 1962 read with the proviso of the said Section. The said duty was to
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be paid by the GCS (Inporter) and Canbank Financial Services as well as ICC
being the joint holder of the said inported nachines. A personal penalty of Rs. 10
| akh was inposed on Dr. Viral C. Shah and Ms. Shah Diagnosis Institute Pvt. Ltd.
Ahrmedabad and Bonbay jointly under Section 112 (a) of the Custons Act, 1962.

We have carefully gone through the Kar Vivad Sanmadhan Schene, 1998 and
the certificate issued by the Custonms Authorities. In our opinion, the GCSis
i mmuned from any crimnal proceedings pursuant to the certificates issued under the
sai d Schene and the appellants are being prosecuted in their capacity as office
bearers of the GCS. As the Custonms duty has al ready been paid, the Centra
Government has not suffered any financial |oss. Mreover, as per the Kar Vivad
Samadhan Scheme, 1998 whoever is granted the benefit under the said Schene is
granted i mmunity from prosecution fromany offence under the Custons Act, 1962
i ncluding the of fence of ‘evasion of duty. |In the circunstances, the conplaint filed
agai nst the appellants is unsustai nabl e.
We shall now anal yse the judgnent in the case of Sushila Rani (supra).
That case also refers to the Kar Vivad Sanadhan Schenme, 1998. The appel | ant
before this Court in that case is the w dow of the original assessee under the Incone
Tax Act, 1961 for the Assessnent Year 1988-89, the appeal was pending before the
Conmi ssi oner of I ncone Tax (Appeals) while for Assessment Years 1989-90 and
1991- 92, '‘appeal s were pending before the Income Tax Appellate Tribunal. The
appel | ant -requested the Departnent to indicate or conpute the tax arrears as per the
Kar Vivad Samadhan Schene, 1998 so that all disputes in relation to these three
assessnent years can be resolved. As there was no response fromthe Departnent,
the appellant submtted three separate decl arati ons under Sections 88 and 89 of the
Kar Vivad Samadhan Schene, 1998 and al so pointed out the mandatory nature of
Section 245 of the Act. Respondent 1, on receipt of the declarations for the three
assessnent years eval uated and verified the sane in accordance with the provisions
of the Kar Vivad Samadhan Schene, 1998 and on being satisfied with the
correctness of the declaration in every respect, issued on 26.2.1999 a statutory
certificate prescribed in Form2-A and Rule 4(a) under the provisions of Section
90(1) of the kar Vivad Sanadhan Scheme, 1998. On receipt of the said certificate
under Section 90(1) of the Kar Vivad Sanadhan Schene, 1998, the appell ant
deposited the sum determ ned and denmanded the i ssue of certificate under Section
90(2) of the Schene for the deenmed withdrawal of the appeal filed by the appell ant
for these years which were pending adjudi cation. Respondent No.1 issued a
certificate in Form3 as required in favour of the appellant certifying the receipt of
paynments fromthe appellant towards full and final settlenent of the tax arrears
determ ned in the order dated 26.2.1999 and granting inmunity frominstituting any
proceedi ng for prosecution of any offence under the Act or frominposing any
penalty under the said Act. Thereafter on 11.8.1999 certificate was issued by the
Department to the effect that no arrears or demand of any kind is outstanding
agai nst the appellant as per the records of the respondents. ~On 26.10.1999, the
appel l ant submitted a representation requesting the respondents to refund all the
amounts along with interest as per the provisions of the Act upon the finalisation of
the declarations nmade by the appel |l ant under the provisions of the kar Vivad
Samadhan Schenme. This claimresulted in the issue of a notice on 23.6.2000 under
Section 90(1) of the kar Vivad Sanmadhan Scheme cal'ling upon the appellant to
explain as to why, the certificate issued under Section 90(1) of the Schene earlier be
not anended, on the ground that the determ nati on nmade by the Department for the
three assessnent years in question was on the Departnent’s wong understandi ng
of the judgnent of the Allahabad H gh Court. The appellant, thereupon, filed a wit
petition challenging the issuance of the notice on the ground that the sane is w thout
jurisdiction. The H gh Court took the view that what is under challenge in the wit
petition is only a show cause notice and it would be open to the appellant to highlight
the question relating to lack of jurisdiction before the Comm ssioner when the matter
is taken up for further consideration. The H gh Court did not express any opinion on
the facts of the case and disposed of the wit petition. Hence, the appeal by specia
| eave. In paragraphs 6 and 8 of the judgment, this Court held,
"An exam nation of the scheme of Sections 89, 90 and 91 KVSS
woul d reveal that every person entitled to make a decl aration
under the said Schenme was obliged to submt the declaration on or
before 31-1-1999; that a period of 60 days has been stipul ated
under Section 90(1) for the designated authority under the Schene
to determ ne the anmpbunt payabl e by the declarant and the
certificate to this effect under Section 90(1) has to be granted by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

13

the designated authority after determnation towards full and fina
settlenent of the tax arrears within a period of sixty days.
Thereafter, except on ground of false declaration made by the

decl arant, every order passed under sub-section (1) of Section 90
determ ni ng the sum payabl e under the schene, is absolutely
conclusive as to the matters stated thereunder and no natter
covered by such order can be reopened in any other proceeding
under any law for the tinme being in force. After this determ nation
under Section 90(1) KVSS, another certificate is issued under
Section 91 KVSS on the basis of which inmunity is granted to the
declarant frominstituting any proceeding for prosecution for any
of fence under any direct tax enactment or indirect tax enactmnent.

8. W may notice that a certificate issued under Section 90(1)

KVSS naking a determination as to the sum payabl e under KVSS,

is conclusive as to the matter stated therein and cannot be

reopened in any proceedings under any law for the tine being in

force, except on'the ground of false declaration by any decl arant.
Theref ore, before issue of a notice, there should be satisfaction

that the 'decl arant has nmade a fal se declaratation. There is no

such allegation in the course of the notice issued. Al that is stated
is that "adjustnents al ready made shoul d have been taken into

account when calculating the tax arrears. As such there is a

m stake in cal cul atijon, which needs rectification". The whole basis
of the notice is only that adjustnents already nmade had not been
taken note of. |If this is the basis of the issuance of the notice and

not the false declaration and that infornmation was available with the
Departnent even at the time of the finalisation of the proceedi ngs
under Section 90 KVSS, we fail to understand as to how the matter

could be reopened at this stage. ~ That informati on was already

avail able with them and thereis no fal se declaration in that regard.
In that view of the matter, the notice issuedis without jurisdiction."

In that view of the matter, this Court allowed the appeal, set aside the order

made by the High Court by allowing the wit petition filed by the appellant and quash
the notice issued by the Departnent calling upon the appellant to explain as to why
the order issued earlier under Section 90(1 ) KVSS 'be not anended.

On a reading of the judgnent in the case of Sushila Rani. (supra) , it is clear
to us that if an assessee takes the option under this Schene, he obtains inmedi ate
i muni ty under any proceedi ng under any and all laws in force. " As such the present

proceedi ngs initiated under Section 120B read with Section 420 of the Indian Pena
Code are bad and ought to have been quashed with i medi ate effect.

We shall now consider the judgnent cited by | earned senior counsel for the
appel l ants in the case of Duncans Agro Industries Ltd. Calcutta, (supra), which
inter alia, held that,

“In the facts of the case, it appears to us, that there is enough
justification for the High Court to hold that the case was
basically a matter of civil dispute. The Banks had already filed
suits for recovery of the dues of the Banks on account of credit
facility and the said suits have been conprom sed on receiving
the paynents fromthe conpani es concerned. Even if-an
of fence of cheating is prima facie constituted, such offence is a
conpounabl e of fence and conprom se decrees passed in the
suits instituted by the Banks, for all intents and purposes,
amounts to conpoundi ng of the offence of cheating."

It was further held that,

"Considering the fact that the clainms of Banks have been
satisfied and suits instituted by the Banks have been
conprom sed on receiving paynents, we do not think that the

said conmpl aints should be pursued any further. In our view,

proceeding further with the conplaints will not be expedient."

In our view, in the present case, the alleged crimnal liability stands

conpounded on a settlenent with respect to the civil issues and, therefore, the First

I nformati on Report was erroneously issued and was totally unwarranted. Fromthe
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af oresai d judgnment, the proposition that follows in the instant case is that the Kar
Vi vad Sanmadhan Schene, 1998 issued by the Governnment of India was a voluntary

Scheme whereby if the disputed demand is settled by the Authority and pending
proceedi ngs are withdrawn by an inporter, the bal ance demand agai nst an inporter
shal | be dropped and the inporter shall be i muned from penal proceedi ngs under

any law in force. W are, therefore, of the opinion that this judgnent squarely cones
in the face of any argunent sought to be propounded by the respondent that the Kar

Vi vad Sanmadhan Schene, 1998 does not absolve the appellants fromcrimna

l[iability under the Indian Penal Code. The | earned single Judge of the Hi gh Court of
Del hi, in our opinion, has not appreciated the fact that the continuance of the
proceedings in the instant case would only tantamount to driving the present
appel l ants to doubl e jeopardy when they had been honourably exonerated by the
Col I ector of Custons by their adjudication and further the GCS of which one of the
appel lants is the General Secretary in which capacity he is accused in the present
case was granted ammesty under the Kar Vivad Samadhan Scherme, 1998. In our

opi nion, the present case does not warrant subjecting a citizen especially senior
citizens of the age of 92 & 70 years to fresh investigati on and prosecution on an
incident or fact situation giving rise to offence under both the Custons Act and the
I ndi an Penal Code when the matter has already been settled. Likew se, the
respondent herein has initiated crimnal proceedi ngs agai nst Accused No.2 &

Accused No. 1, inter alia, on the ground alleging that the appellants in conspiracy
with the co-accused nanmed therein with each other have cheated the CGovernnent of
India in terms of evasion of Custons Duty and by conceal ment of facts obtained

CDEC in respect of MR and Lithotripsy machi nes and by violating the provisions of
"actual user’ condition as per Inport Export Policy and Custons Notification No.

279/ 83 dated 30.9.1983 and Custons Notification No. 64/88 dated 1.3.1988 during

the year 1987-90, despite acknow edging the fact that Custons Duty has been paid

by the appellants to the Custons Departnent and settled and that conmm ssion of

of fences under Section 120B read wi-th Section 420 of the Indian Penal Code are

made out .

In our view, under the penal |aw, thereis no concept of vicarious liability
unl ess the said statute covers the same-within its anbit. In the instant case, the said
| aw whi ch prevails in the field i.e. the Custonms Act, 1962 the appellants have been
therei n under wholly di scharged and the GCS granted imrunity from prosecution. It
is well established principle of law that the matter which has been adjudicated and
settled need not to be dragged into-the crimnal courts unless and until the act of the
appel | ants coul d have been described as cul pable. The true fact and inport of the
Kar Vivad Samadhan Schene, 1998, in our view, is that once the said Schene is
availed of and all the formalities conplied with-including the paynent of the duty, the
i munity granted under the provisions of the Custons Act, 1962 also extends to
such offences that may prina facie be nade out on-identical allegations i.e. of
evasi on of Custons Duty and violation of any Notification issued under the said Act.

In our view, there is no prima facie case nade out -in respect of the alleged
of fence under Section 120B read with Section 420 of the Indian Penal Code and,
therefore, the charge sheet and the process issued thereunder has to be quashed.

To bring hone the charge of conspiracy within the anbit of Section 120B of
I ndi an Penal Code, it is necessary to establish that there was an agreenent between
the parties for doing an unlawful Act. It is difficult to establish conspiracy by direct
evi dence.

Li kewi se the ingredients of Section 420 of the Indian Penal Code are al so not
nmade out. There is no reason as to why the appellants nust be nade to undergo
the agony of a crimnal trial as has been held by this Court in the case of G Sagar
Suri & Anr. vs. State of UP. & Os. ( 2000) 2 SCC 636. In this case, this Court
hel d that,

"Jurisdiction under Section 482 of the Code has to be exercised
with great care. In exercise of its jurisdiction the Hi gh Court is not
to exanine the matter superficially. It is to be seen if a matter,
which is essentially of a civil nature, has been given a cl oak of
crimnal offence. Crimnal proceedings are not a short cut of other
renedi es available in law. Before issuing process a crimnal court
has to exercise a great deal of caution. For the accused, it is a
serious matter. The Suprenme Court has laid certain principles on
the basis of which the Hi gh Court is to exercise its jurisdiction
under Section 482 of the Code. Jurisdiction under this section has
to be exercised to prevent abuse of the process of any court or
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otherwi se to secure the ends of justice. Merely because the
accused persons had already filed an application in the Court of
Addi tional Judicial Mgistrate for their discharge, it cannot be
urged that the Hi gh Court cannot exercise its jurisdiction under
Section 482 of the Code. Though the Magistrate trying a case has
jurisdiction to discharge the accused at any stage of the trial if he
considers the charge to be groundl ess but that does not nean that
the accused cannot approach the Hi gh Court under Section 482 of
the Code or Article 227 of the Constitution to have the proceedi ng
guashed agai nst them when no of fence has been out agai nst them
and still why nmust they undergo the agony of a crimnal trial."

Section 415 of the Indian Penal Code deals with cheating. To hold a person

guilty of cheating as defined under Section 415 of the |Indian Penal Code, it is
necessary to show that he has fraudul ent or dishonest intention at the time of naking
the promise with an intention to retain the property. In other words, Section 415 of
the Indi an Penal Code which defines cheating, requires deception of any person (a)

i nduci ng that person to: (i) to deliver any property to any person, or (ii) to consent
that any person shall retain any property OR (b) intentionally inducing that person to
do or onit to do -anything which he would not do or omt if he were not so deceived
and whi ch-act or om ssion causes or is likely to cause danage or harmto that

person, anybody’s m nd, reputation or property. In view of the aforesaid provisions,
the appellants state that person may be induced fraudulently or dishonestly to deliver
any property to any person. The second class of acts set forth in the Section is the
doing or omitting to do anything which the person deceived would not do or omt to

do if he were not so deceived. |In the first class of cases, the inducing nust be
fraudul ent or di shonest. In the second class of acts, the inducing nust be
intentional but not fraudul ent or di shonest.

In view of the aforesai d provisions of law, as the Custons Duty has been paid
by the GCS, there is no fraudulent or dishonest intention on the part of the GCS or
its office bearers to retain the property.~ Mreover, there is no inducing on the part of
the GCS or its office bearers intentionally to retain the property in view of the fact
that the Custons Duty has been paid by the GCS and, therefore the ingredients of
the of fence of cheating are mssing for issuing the process against the appellants
and, therefore, the sane, inour-view, is liable to be quashed and set aside.

Section 111 of the Custons Act, 1962 which provides for confiscation of
i nproperly inmported goods, etc. insofar as it is relevant reads thus:
"Section 111. Confiscation of inproperly inported goods, etc. The

foll owi ng goods brought froma place outside India shall be liable to
confi scati on-

(o) any goods exenpted, subject to any condition, fromduty or any
prohibition in respect of the inport thereof under this Act or any
other law for the tine being in force, in respect of which the
condition is not observed unless the non-observance of the
condition was sanctioned by the proper officer;"

The question is whether the inport of the machines in question was contrary
to law in any manner and whether the nachines are |iable to be confiscated under
the Custons Act, 1962, the only provision relied upon by the | earned counsel for the
appel lants is clause (0) in Section 111 of the Custonms Act, 1962 which/we have set
out herein above. |In our opinion, clause (0) of Section 111 of the Customs Act, 1962
is not attracted in the present case. The subsequent proceedings initiated for
confiscation of the goods is of no relevance nor does it retrospectively render the
i mport illegal.

This Court in Union of India & Another vs. Sanpat Raj Dugar and
Anot her (AIR 1992 SC 1417) has, while considering the scope and anbit of d ause
(o) of Section 111, observed as under
"Cl ause (0) contenpl ates confiscati on of goods which are
exenpted fromduty subject to a condition, which condition is not
observed by the inporter. Cccasion for taking action under this
clause arises only when the condition is not observed within the
period prescribed, if any, or where the period is not so prescribed,
within a reasonable period. 1It, therefore, cannot be said that the
sai d goods were liable to be confiscated on the date of their inport
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under cl ause (0).

In other words, clause (0) is a new provision under whi ch any goods

exenpted fromduty or frominport prohibition subject to certain conditions wll
becorme liable to confiscation if those conditions are not observed wi thout the prior
perm ssion of the appropriate officer. The penal clause is being introduced to check
m suse of exenptions granted in respect of the goods inported.

It is settled | aw, by catena of decisions, that for establishing the offence of
cheating, the complainant is required to show that the accused had fraudul ent or
di shonest intention at the tinme of nmaking prom se or representation. Fromhis
maki ng failure to keep up prom se subsequently, such a cul pable intention right at
the beginning that is at the tinme when the prom se was nade cannot be presuned.
It is seen fromthe records that the exenption certificate contai ned necessary
conditions which were required to be complied with after inportation of the nachine.
Since the GCS could not comply with it and, therefore, it rightly paid the necessary
duties without taking advantage of the exenption certificate. The conduct of the
CCS clearly indicates that there was no fraudul ent or dishonest intention of either the
GCS or the appellants-in their capacities as office bearers right at the tine of making
application for exemption. As there was absence of dishonest and fraudul ent
intention, the question of committing offence under Section 420 of the |Indian Pena
Code does not arise. W have read the charge sheet as a whole. There is no
allegation in the First Information Report or the Charge sheet indicating expressly or
impliedly any intentional deception or fraudul ent/dishonest intention on the part of the
appel lants right fromthe tine of making the prom se or m srepresentation. Nothing
has been said on what those m srepresentations were and how the Mnistry of
Heal th was duped and what where the rol es played by the appellants in the alleged
of fence. The appellants, in our view, could not be attributed any nens rea of
evasion of cus tons duty or cheating the Government of India as the cancer society
is a non profit organization and, therefore, the allegations against the appellants
| evel ed by the prosecution are unsustai nabl e: Kar Vivad Samadhan Schene
Certificate along with the Duncan’s and Sushila Rani’s judgnents clearly absol ve
the appellants herein fromall charges and allegations under any other |aw once the
duty so demanded has been paid and the all eged of fence has been conpounded. It
is also settled | aw that once a civil case has been conproni sed and the all eged
of fence has been conpounded, to continue the crimnal proceedings thereafter
woul d be an abuse of the judicial process.

In the result, both the appeals stand all owed. The orders of the H gh Court
whi ch are inpugned in these appeals are set aside.

New Del hi ;




