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ACT:

Lakhraj |and-Permanently settle-Oaners’ right
to sub-soil minerals.

HEADNOTE:
The question arising for decision was whether
a person wth whom a resuned, invalid Lakhraj

(revenue free) land was permanently settled had
rights in the sub-soil mnerals or not-.
N

Held, that the right of  property of the
persons with whomresuned invalid Lakhraj |and had
been settled, being the same as of the Zani ndars,
extended to the sub-soil ninerals of the |and held
by them

Ranjit Singh v. Kali Dasi Debi (1917) L. R 44
I.A 117, referred to.

Hari Narain Singh v. Sri Ram Chakrabarti
(1910) L. R 37 |I.A 136, Durga Prasad Singh v.
Braja Nath Bose (1912) L.R 39 1.A 133.  Sash
Bhusan Msra . Jyoti Prasad Si ngh Deo;
(1916)L.R 44 |1.A. 46 and Raghunath Roy Marwari. v.
Raja of Jheria, (1919) L.R 46 |.A 158, held not
appl i cabl e.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appea
No. 405 of 1956.
687

Appeal from the judgnent and decree dated
Septenber 11, 1952, of the Calcutta H gh Court in
Appeal fromoriginal Decree No. 162 of 1949.

M C. Setalvad, Attorney General for India, B
Sen, S. N Mikherji and B. N Ghosh, for the
appel | ant .

N. C. Chatterjee, J. C Ghose, S. P. Ghose,
and P.K. Chatterjee, for the respondents.
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1962. January 19 The judgnent of the Court
was delivered by

RAGHUBAR  DAYAL J.-This appeal on a
certificate granted by the High Court at Calcutta,
rai ses the question whether the person with whom a
resumed invalid Lakhraj (revenue free) land was
permanently settled has rights in the sub-soi
mnerals or not. The necessary facts are briefly
t hese: -

The plaintiffs are the proprietors of the
land in suit in C S. Khatian No. 611 and Sub-
Khatians Nos. 612 and 613 of wvillage Sripur in
Touzi No. 2597 of the Burdwan Col | ectorate.

The Maharaja of Burdwan is the proprietor of
the lands in village Sripur appertaining to Touz
No. 12 of Burdwan Collectorate. He | et out those
lands to the Pal s and Goswam s of Sripur in Putn
right. The Putnidars also took coal mning |ease
of those /lands fromthe Maharaja and, thereafter,
both the ' Maharaja and the Putnidars granted the
coal mning lease of those lands to one P. K
Chatterji of Ikrah who, in his turn, granted a
subl ease of the sane to Messrs. Lodna Colliery Co.
Ltd., the predecessor-in-interest of the defendant
conpany, the Lodna /Colliery Co. (1920) Ltd.

A portion of the lands in suit subsided and
on enquiry the plaintiffs found that the defendant
conpany had cut away a | arge quantity of the
688
underground coal fromthe lands, in suit. It-is on
account of such unjustified conduct ~of the
def endant conpany that the plaintiffs, on the
basis of their proprietary right, used for the
recovery of damages for coal wongfully taken away
by the defendant from the lland  in suit and for
ot her wongs. The defendant conpany contested the
suit and denied the plaintiffs alleged rights on
the ground, inter alia, that the plaintiffs had no
title to the sub-soil of the land.in suit and
consequently to the coal. The contention really is
that the land in suit had been pernmanently settled
with the plaintiffs after it had been resunmed as
invalid Lakhraj land and that such settlenent
conferred no better rights than what t hey
originally possessed on account of the land in
suit being granted to their predecessors-in-
i nterest under Brahmottar and Debutter grants, the
grant ees under which had no rights in the sub-soi
of the land granted.

The Trial Court held that the invalid Lakhraj
tenure in the land in suit in favour of the
predecessors-in-interest of the plaintiffs was
resumed by the Government under the provisions of
Regul ation |1 of 1819 and, thereafter, was
permanently settled with themat the fixed revenue
and that therefore the plaintiffs had right to the
m nerals under the soil of the land settled with
them It accordingly decreed the suit in part and
the decree was confirned by the H gh Court.

It is contended for the appellant that the
person with whomresuned invalid Lakhraj |and had

been settled has no rights in the sub-soil. The
respondents rely on the provi sions of t he
Regul ation enacted by the Governor-General in

Council in support of their claimto the sub-soi
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in such land held by them

The Governor-General in Council passed a
nunber of Regulation on My 1, 1793. W shal
first consider Regulation XIX of 1793.

689

Regul ation XX of 1793 was made for
reenacting with nodifications the Rules passed by
the Governor-General in Council on Decenmber 1
1790, for trying the wvalidity of the titles of
persons holding, or claiming a right to hold,
| ands exenpted fromthe paynent of revenue to
Covernment, under grants and for determning the
amount of the annual assessnent to be inposed on
| ands so held which nmight be adjudged or becone
liable to the paynment- of public revenue. The
preanble makes it clear that the Regulation was
creating an agency for ~determining the title of
the proprietors ~of land who claimed to hold it
free from the liability to pay revenue on account
of certain grants, that fromtine to tine the
British Government has declared all grants for
hol ding | and exempt from the paynment of revenue
wi thout their sanction since the date of the
accession of the East |India Conpany to the D wan
on August, 12, 1765, illegal and void and that no
such exenpted land was to be nmade subject to the
paynment of revenue until the titles of the
proprietors had been adjudged invalid by a fina
judicial decree. It is to be noticed that  the
persons who laid clainms to hold the | and exenmpt
fromthe paynent of revenue were referred to-as
proprietors.

Section Il, Cdause First, deals wth the
grants of alienated | and nade previous to the 12th
August 1765, the date of the accession of the East
India Conpany to the Diwani, and lays down that
such grants would be deened valid provided the
grantee actually and bonafide obtai ned possessi on
of the land or granted and the |and had not been
subsequently rendered subject to the paynment of
revenue.

Section IlIl, dause First, declaresinvalid
all grants for holding land exenpt from the
paynment of revenue made between the 12th August,
1765 and 1st Decenber, 1790 by any authority other
than that of Governnment and whi ch had not been
690
confirmed by CGovernment  or by any of ficer
empowered to confirmthem

Section IV is significant for our purpose and
reads:

"This Regulation, as far as regards
| ands alienated previous to the 1st Decemnber
1790, respects only the question whether they
are liable to the paynent of revenue or
ot herwi se. Every dispute or claimregarding
the proprietary right in lands alienated
previous to that date, and which, in
conformty to this Regulation, may becone
subject to the paynent of revenue, is to be
considered as a matter of a private nature to
be determ ned by the Courts of D wani Adal at
in the event of any dispute or claimarising
respecting it between the grantee and the
grantor or their respective heirs or
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successors. The grantees, or the present
possessors, until dispossessed by a decree of
the Diwani Adalat, are to be considered as
the proprietors of the lands with, the sane
right of property therein as is declared to
be vested in proprietors of estates or
dependent tal uks, (according as the |and may
exceed or be less than one hundred bighas,
specified in sections 6, 7 and 21,) subject
to the paynent of revenue, and they are to
execut e engagenents for the revenue, wth

which their |ands may be decl ared chargeabl e,

either to Governnent or to the proprietor or

farmer of the estate in which the |ands nmay
be situated, or tothe officer of Governnent,

(according as the revenue of the estate in

which the lands may be situated nmay be

payabl e by “the proprietor or a farnmer, or
coll ected khas) wunder the rules for the
decennial settlenent. If by the decision of
the Diwani- Adalat the proprietary right in
the land shall be transferred, the person
succeedi ng thereto is in

691

i ke manner to be responsible for the paynent

of the revenue assessed or chargeabl e

t hereon. "

It is clear fromthis section that the Regul ati on
simply dealt with the question about the liability
of certain lands to the payment of revenue and
provided that any dispute about proprietary right
between the grantees and the grantors would be a
matter of a private nature to be decided by the
Courts of Diwani Adalat. 1t, however, definitely
provides that the grantees or the then possessors
of land, wuntil dispossessed by a -decree of the
D wani  Adal at, are to be considered as the
proprietors of the lands wth the sane right of
property therein as is declared to be vested in
proprietors of estates or dependent tal uks
according as the land nmay exceed or be | ess than
one hundred bighas subject to the payment of
revenue. Such proprietors of |land were to execute
engagenment for revenue with which their |ands may
be declared chargeable, either to the Governnent
or to the proprietor or farmer of estates in which
the | ands be situated.

The grantees of invalid Lakhr aj | ands
therefore had the sane right of property in that
| and subject to the paynment of revenue, as had
been declared to be vested is the proprietors of
estates. If the zamindars, the proprietors of
estates, have rights not only over the surface of

the land but in the subsoil as well, the persons
whose grants had been held to be invalid and who
were held to be liable to pay |and revenue al so
possessed right in the sub-soil of the Iland

settled with them

Now, Regulation WVIII of 1793, also passed on
May 1, 1793, re-enacted wth nodifications and
amendents the Rules for the Decennial Settlenent
of the public revenue payable from the |ands of
the zeni ndars, independent talukdars, and other
actual proprietors of land in Bengal, Bihar and
692
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Orissa, passed for those Provinces respectively on
Sept enber 18, 1789, Novenber 25, 1789 and February
10, 1790, and subsequent dates. Section IV
provi ded that the settlenent, under certain
restrictions and exceptions specified in the
Regul ation, shall be concluded wth the actua

proprietors of the soil, of whatever denom nation

whet her zenindars, talukdars or chaudhris. It
follows that the zemindars w th whom settlement
took place, were recognized as the act ua

proprietors of the soil. The settlement of revenue
so made was made permanent by s. |V of Regulation
| of 1793.

Regul ation | of 1793 enact ed into a
Regul ation certain Articles of a Proclanmation
dated March 22, 1793. Section | of this Regul ation
states that the various articles of t he
Pr ool amation were enacted into ‘a Regulation and
that those articles related to the limtation of
public demand upon the |ands, addressed by the
Covernor-CGeneral in Council to the zenindars,
i ndependent tal ukdars and other actual proprietors
of land paying revenue to Government in the
Provi nces of Bengal ; Bi har and Orissa.

By Section IV it was declared to the
zem ndars, independent, tal ukdars and other actua
propietors of land, with or on behal f of whoma
settl enent had been concl uded under t he
Regul ati ons nentioned earlier, that at the
expiration of the termof settlement no alteration
would be made in the assessnent which they had
respectively engaged to pay, but that  they and
their heirs and | awful successors woul'd be al |l owed
to hold their estates at such assessnent for ever.

The preanble to Regulation |l of 1793, which
abol i shed the Courts of Mal  Adalat or Revenue
Courts and transferred the trial of suits
cogni zabl e in those Courts to the Courts of Di wani

Adal at, stated, in connection wth the proposed
i mprovients in agriculture:
693

"As Dbeing the two fundanental neasures
essential to the attainment of it, the
property in the soil has been declared to be
vested in the | andholders, and the revenue
payable to Governnent from each estate has
been fixed for ever..... The property in the
soil was never before formally declared to be
vested in the |andholders, nor were they

allowed to transfer such righs as they did

possess, or raise noney upon the credit of

their tenures, wthout the previous sanction
of CGovernnent."

It is thus clear fromthe above decl arations
that the zemindars, the proprietors of estates,
were recogni zed to be the proprietors of the soil
Such a view was expressed by the Privy Counci
also in Ranjit Singh v. Kali Dasi Debi (1). It was
sai d at page 122:

"Passing to the settlenment of 1793, it

appears to their Lordships to be beyond

controversy t hat what ever doubt s be
entertained as to whether before the British
occupation the zami ndars had any proprietary
interest in the lands conprised within their
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respective districts, the settlenent itself
recogni zes and proceeds on the footing that
they are the actual proprietors of the |and
for which they undertake to pay t he

CGover nirent revenue. The settl enent is
expressly made with the ' zem ndar s,
i ndependent tal ukdars and ot her actua
proprietors of the soil’: see Regulation |

s.3, and Regulation VIIl., s.4. It is clear
that since the settlement the zam ndars have
had at least a prinma facie title to all |ands

for which they pay revenue, such | ands being

commonly referred to as mal guzari |ands."

The right of the zemndars to the sub-soi
m nerals under their land follows fromtheir being
694
proprietors of the-soil and has been recogni zed in
a nunber  of cases between the zemndars and
persons holding |and under a tenure fromthem It
has been " held inthose cases that, \in the absence
of the right to sub-soil mnerals being conferred
on the tenure hol der under the ternms of the tenure
held by him he does not get any right to them

The first such case is Hari Narayan Singh v.
Sriram Chakravarti(1l). The sanme vi ew was expressed
in Durga Prasad Singh v. Braja Nath Bose (2).

I n Sashi Bhushan M sra v. Jyoti Prashad Singh
Deo (3) Lord Bucknaster said at page 53, wth
regard to the above two cases:

"These decisions, therefore, have laid
down a principle which applies “to and
concl udes the present dispute. They establish
that when a grant is nmade by a zam ndar of a
tenure at a fixed rent, although the tenure
may be pernmanent, heritable and transferable,
mnerals will not be held to have formed part
of the grant in the absence of express
evidence to that effect.”

The fact that the tenure was rent free, makes
no difference to this principle, as held in
Raghunath Roy Marwari v. Raja of Jheria (4).

We are therefore of opinion that the right of
property of the person wth whomresuned invalid
Lakhraj Iand had been settled, being the sane as
of the zemindars, extends to the sub-soil minerals
of the land held by them

Further, the plaintiffs traee their rights to
the docunents Exhibits 10, 2 and 6(a). Before
dealing with them we my refer to two other
Regul ati ons not so far nentioned.

Regulation |1 of 1819 nodified the then
exi sting Regul ations regarding the resunption of
reve-

695
nue of lands held free of assessnent under illega
or invalid tenures. Its Section Ill declared that

| ands specified therein were liable to assessnent
in the sanme manner as other unsettled mahal s and
that the revenue assessed on all such | ands woul d
belong to Governnent. It laid down the procedure
for enquiry claimof Governnent to assess such
| and and for assessnment of revenue. Regulation Il
of 1828 nmmde certain changes in the procedure, but
contains nothing particular which would affect the
determ nati on of the question before us.
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Exhibit 10 is the Robakari of the Deputy
Col l ector of Burdwan, dated April 15, 1841, with
respect to Touzi No. 2597. It is in pursuance of
this order that pernmanent settlenent was made with
Madhusudan Roy and Sitaram Roy, predecessors-in-
interest of the plaintiffs wth respect to the
land in suit. It appears fromthis Robakari that
i n proceedi ngs between the Government as plaintiff
and Mani k Chandra Roy, Madhusudan Roy, Sitaram Roy
and others as defendants, the claim of the
Covernment, in accordance with the provisions of
Regul ation Il of 1819 and Regulation Il of 1828,
in respect of the invalid revenue free |and
consi sting of Brahnmottar |and neasuring 156 bi ghas
10 cattahs and the Debutter land neasuring 18
bi ghas 20 cattahs, in all 175 bighas, situated in
village Pari harpur and other villages wthin
Per gana Shergarh, was decreed in April 1837, with
the result that that |and was resumed and assessed
to land 'revenue.” Madhusudhan Roy and Sitaram Roy
and ot her def endants clained right to get
settl enent because it was the Lakhraj property
obtained by their ancestors. The settlenent was
however made w th Mani k-~ Chandra Roy on April 19,
1838, as the other defendants did not turn up
Subsequent |y, Madhusudan Roy appli ed for
settlenent jointly with Mnik Chandra Roy and
others. As a result of the enquiry made, pernanent
settlenent was separately nade with Mani k Chandra
Roy and others with respect to  certain area and
wi th Madhusudhan Roy and Sitaram Roy
696
with respect to the rest. On April 15, 1841,
Amal nama, Exhibit 2, was issued by the Deputy
Col l ector, Burdwan, to Mikhyas and others. It
directed themto pay their respective rents to the
persons with whom settl enment was made.

Exhibit 6(a) is certified copy of settlenent
khatian No. 611 in respect of village Sripur
relating to Touzi No. 2597, R'S. No.  2416. It
describes the interest in the land in suit to be
Baj eapti (resumed) Lakheraj Pariharpur and others.
It nentions five persons including the son of
Madhusudhan Roy and the sons of Sitanath Roy, to
be the proprietors in possession of that interest.
It also shows the King Enperor of India as

possessing the entire superior interest. It is
thus clear that the possessors of the Bajeapti
(resuned) Lakheraj land in suit held it as

proprietors under the King Enperor of India. They
nmust consequently have the sanme rights which other
proprietors like zam ndars had.

It is however urged for the appellants that
the records prior to the resunption proceedings
showed the lands in suit to be the Brahnmottar and
Debutter | ands of the predecessors of t he
plaintiffs and that therefore, in view of the
principle of law laid down by the Privy Council in
Hari  Narayan Singh’s Case(1) and the |later
deci sions, they cannot be held to possess rights

in the sub-soil in the absence of definite
evidence that such rights were conveyed under
those grants. W do not agree with this

contention. The predecessors-in-interest of the
plaintiffs held the land fromthe Governnent and
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not on a subordinate tenure fromthe zam ndars and
therefore the principle of |aw as stated in Har
Narayan Singh's Case (1) and later confirned in
several decisions by the Privy Council, does not
apply to the present case.

W are therefore of opi nion that the
plaintiffs had rightly been held to own and
possess the rights
697
the minerals wunder the land in suit and that the
decree in their favour is correct. W therefore
di sm ss the appeal with costs.

Appeal dism ssed




