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azA, G L. (J)
BENCH

azA, G L. (J)
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Cl TATI ON
1989 AI'R 1030 1989 SCR (1) 168
1989 SCC (1) 452 JT 1989 (1) 425

1989 SCALE (1) 162

ACT:

El ectricity (Supply) Act, 1948: Sections 18, 26, 28, 29,
49, 54 & 60--Agreenment to supply electrical energy--C auses
1, 4 and 13 of the agreenent--Provision for constant supply

of el ectricity--Constant supply whet her conti nuous
suppl y--M ni rum annual guarantee paynent-Tripping, |oad-
sheddi ng and power cut--Failureto supply continuous elec-
tricity--G rcunstances beyond control of El ectricity

Boar d- - Consequent non-consunption by consumer upto the |eve
of m nimum guarantee--Consuner entitled to  proportionate
reducti on.

HEADNOTE:

Clause 1, of the agreenent arrived at between'the con-
sumerrespondents and the appellant-Electricity Board, pro-
vided for constant supply of electrical energy to the con-
sumers. Cl ause 4 provided that even if the consuner does not
consume el ectricity above the m ni mum guarantee then it wll
be incunbent upon the consuner to pay annual _mninum
charges. Cause 13 provided for the contingency that if the
consumer is prevented fromreceiving or using the electrica
energy due to strikes, riots, fire, floods, explosions, act
of God or any other case reasonably beyond the control of
the Board or if the Board is prevented from supplying such
el ectrical energy owing to any of the causes mentioned /then
the consunmer was entitled to a proportionate reduction of
the annual mi ni mum guarantee bill as determ ned by the Chief
Engi neer .

The respondents were served with the hills for 'annua
m ni mum guarantee for the years 1973-74 to 1982-83 by the
Electricity Supply Division. The respondents filed their
clains, under clause 13, with the Chief Engineer denying
their liability to pay any such charges because the Board
did not supply constant supply as provided in clause 1. It
was al |l eged that during the period in question due to trip-
pi ngs, | oad-shedi ng and power-cut the respondents suffered a
great |oss. The Chief Engineer negatived the clains of the
respondents.

A batch of wit petitions was filed in the High Court,
chall enging the order of the Chief Engineer. Although in
these petitions relief sought was proportionate reduction of
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the annual m ni mum guar ant ee

169

bills but in viewof the interpretation of clauses 1, 4 and
13 the Hi gh Court quashed the demand made by the Electricity
Board by holding that under clause 1 it was incunbent for
the Electricity Board to supply constant electricity supply
and that the consunmers will be liable to pay annual m ni num
guarantee charges only if the Board supplies the power as
provided in the agreenent but the consuner does not utilise
the power.

In these appeals by Special Leave, it was contended on
behal f of the appellants that the 'constant supply  nen-
tioned in clause | cannot nmean ’'continuous supply’'. The
respondent -consunmers could. not deny the liability to pay
annual mnimum guarantee bills if the Electricity Board
could not supply power for all the 24 hours due to circum
stances beyond the control of the Electricity Board. In case
of shortage of supply due to circunstances beyond the con-
trol of the Board the consumers were entitled to a propor-
ti onate reducti on under clause 13 of the agreenent.

Al owi ng the appeals, the Court,

HELD: 1. The High Court was not right in comng to the
conclusion that the respondents were not liable at all to
pay the annual m ni mum guar antee charges. [175(C

1.1. The H gh/'Court in its judgnment clearly stated the
hours every year in dispute when the power was not supplied
and on this basis the respondent*consunmers- will only be
entitled to proportionate reduction as ordinarily the con-
sumers are expected to have continuous power supply. C ause
13 clearly provides for the proportionate reduction of the
annual m ni mum guarantee bills. [175D0

2. Cause 1 talks of constant supply of electrica
energy providing for voltage, cycles, phases and wires. It
does not talk of either of continuous or non-continuons or
intermttent supply. [173E]

3. The Respondent consuners are entitled to a  propor-
tionate reduction of the mninmumguarantee bill. The inabil -
ity of the Electricity Board to supply electrical energy due
to power cut or any other circunmstance beyond its control as
per the demand of the consunmer according tothe _contract
will be reflected in and considered as a circunstance beyond
the control of the consuner which prevented it from consum
ing electricity as per the contract and to the extent-it
wanted to consune. [173QG
170

Northern India Iron & Steel Co. etc. v. State of Haryana
JUDGVENT:

4. The Chief Engineer of the Electricity Board shal
accordingly assess the proportionate reduction of the annua
m ni mum guarantee bills in respect of disputed years on the
basi s of non supply as indicated in the H gh Court “Judgnent.
[ 175D E]

4.1. Pending assessnent, the power supply of the consum
ers will not be disconnected on the ground of failure to pay
the annual m ni mum guarantee bills. [175E]

4.2. The Electricity Board will be entitled to take
recourse to the normal procedure if the consuners fail to
pay after the proportionate reduction is nade and fresh
demand is made. [175E-F]

Amal gamated Electricity Co. Ltd. v. Jalagaon Borough
Municipality, [1976] 1 SCR 636; Ms. Man Industrial Corpo-
ration v. Rajasthan State Electricity Board and others, AIR
1986 Rajasthan 137 and Mukand Iron and Steel Wirks Ltd. wv.
Maharashtra State Electricity Board and another, AIR 1982
Bonbay 580, referred to.
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ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 156164
of 1989.

From t he Judgnent and Order dated 24.7.1987 and 7.4.1988
of the Patna Hgh Court in CWJ.C Nos. 253, 266,
262, 255, 260 265, 555,254 of 1986 and C.WJ.C. No. 17 of 1988
respectively.

Dr. Y.S. Chitale and Pramod Swarup for the Appellants.
N. R Choudhary and L.R Singh for the Respondents.

The Judgrment of the Court was delivered by

QzA, J. Leave granted.

These special |eave petitions have been filed against
the judgment of the Hi gh Court of Patna by which severa
wit petitions were disposed of. Al these special |eave
petitions have been preferred in this Court aggrieved by
that judgnment. The commpn question which arises in all these
SLPs is ' that under the agreenent arrived at between the
consunmers-_and the Bi har State Electricity Board there is a
cl ause
171
O paynment of m ni mum guar antee which indicates that even if
the consuner does not consune electricity above the mnimm
guarantee that it will be incunbent upon the consumer to pay
charges for energy which is the annual~ mni num guarantee
provided in the agreenent pertaining to |Industrial units.

The relevant facts are that for the years  1973-74 to
1982-83 the bills for annual -m ni nrum guarantee were served
on the appellants by the Electricity Supply D vision
Forbesganj and on receipt thereto the appellants filed their
clains as provided under clause 13 of the agreenment on the
ground that appellant was not |iable to pay any such charges
because the appellant did not supply constant electricity as
provided in the agreement during the period in question and
there were tripping, |oad shedding, and power-cut which
resulted in a great loss to the petitioners and as the
supply was not in accordance with the agreenent liability to
pay annual mi ni mum guarantee bills could not be fastened on
the consuner. The Chief Engineer who was the authority under
the agreement negatived the claimand so they filed wit
petitions in the H gh Court.

The Hi gh Court by the inpugned judgnent cane to the
conclusion that wunder <clause 1 of the agreenment it was
i ncumbent for the Electricity Board to ‘supply -constant
electricity and the consumer will be liable to pay annua
m ni mum guar antee charges only if in spite of the fact . that
the Board supplies power as contenplated in the agreenent
and the consuner does not utilise the power then the liabil-
ity to pay annual mnimum guarantee charges will arise and
on this basis the Hi gh Court quashed the demands nmade for
these years on the basis of annual mninumguarantee as it
found that power was not supplied according to the agree-
ment .

Learned counsel appearing for the Electricity Board
contended that clause 1 of the agreenent does not in any
manner nean that there should be a continuous supply. The
term used in clause 1 of the agreement only talks of con-
stant supply of electrical energy at the pressure of volts,
cycles, 3 phase, 3 wire etc. but it does not talk of contin-
uous supply without any break and it therefore could not be
contended that if there was no supply for a few mnutes it
will amount to failure on the part of the Electricity Board
to provide constant supply. It was contended that the con-
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stant supply cannot nean continuous supply. It was also
contended that clause 4 of the agreenment clearly talks of
the payment of annual mini num guarantee charges and there-
fore it could not be said that because of the power cut or
situations beyond the

172
control of the Electricity Board if the power could not be
supplied for all the 24 hours every day the respondent

consumer can deny the liability to pay annual ni ni mum guar-
antee bills. It was also contended that in view of clause 13
of the agreement which provides that if there was shortage
of supply and that shortage resulted in short supply then
the consurmer was entitled to a proportionate reduction of
the annual m ni mum guarantee bill as determ ned by the Chief
Engi neer, Bihar State Electricity Board and consequently the
respondent in this casewent to the Chief Engineer who
ultimately decided on the basis of facts that respondents
were not entitled to any proportionate reduction and it was
because of this that the petitions were filed before the
H gh Court. It was contended that the | earned Judges of the
H gh Court have failed to appreciate clause 13 of the agree-
ment. Learned counsel also placed reliance on the decisions
in Anmalgamated Electricity Co. Ltd. v. Jalgaon Borough
Municipality, [1976] 1 SCR 636; Ms Northern India Iron &
Steel Co. etc. v. State of Haryana & Anr., [1976] 2 SCR 677;
M's Man Industrial Corporation v. Rajasthan State Electrici-
ty Board and others, AlIR 1986 Rajasthan 137 and Mukand Iron
and Steel Works Ltd. 'v. Maharashtra State Electricity Board
and anot her, AIR 1982 Bombay 580.

Learned counsel for the respondents on the other hand
contended that «clause 1 provides for constant supply of
power, the variations permtted have been indicated in this
clause itself and it is contended that it is only where the
electricity Board discharges its duty to supply power as
contenmplated in clause 1 and the consumer because of his
difficulties is not able to utilise power even upto the
| evel of mninumguarantee that the liability to pay annua
m ni mum guarantee bills could be fastened on the  consuner
but if the Board fails to discharge its responsibilities as
contenmplated in clause 1 of the agreenment it could not
conpel the consumer to pay the annual m ni mum guarantee. It
was frankly conceded that in the petitionitself originally
relief sought was proportionate reduction of the ~annua
m ni mum guarantee bills but in view of the interpretation of
clauses 1, 4 and 13 the H gh Court cane to- the  conclusion
that there is no liability on the consuner to pay annua
m ni mum guarantee bills as the Electricity Board has failed
to supply power as contenplated in clause 1 of (the agree-
ment. Learned counsel however contended that = the  Chief
Engi neer in his order has nisunderstood the whole situation
but before the Hi gh Court the facts were not disputed and in
each case average hours of supply per year during the dis-
puted period have been stated which have not been disputed
by the Electricity Board and if at all the Hi gh Court judg-
nment is not maintained the respondents are entitled to
173
proportionate reduction of the annual mninum guarantee
bills in the light of the hours of supply per year which
have been stated in the H gh Court judgnent and is not
di sput ed.

Clause 1 of the agreenent reads as under

"1. (a) The Board shall furnish to the consum
er and the consumer shall accept at the point
of supply mentioned in the schedul e hereto, on
and fromthe date on which the said prenises
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shal |l be connected with the supply D stribut-
ing nains and during the continuance of the
agreenment, a constant supply of electrica
energy at the pressure of ......
Volts, 50 cycles, 3 phases, 3 wires, alternat-
ing current system subject to standard vari a-
tions as provided in Indian Electricity
Rul es, 1956 or any other statutory nodifica-
tion thereof as may be in force fromtinme to
time for the purpose and upto the maximm
specified (hereinafter referred to as the
contract demand) and under the conditions laid
down in the Schedul e."
This clause tal ks of constant supply of electrical energy
providing for voltage, cycles, phases and wires. It is clear
that it does not tal k of continuous supply nor does it talk
of non-continuous or intermttent supply. In fact this
cl ause /in our opinionis not very material for the decision
of the case as the sole controversy pertains to interpreta-
tion of clause 13.

Clause 4 of the agreenment provides for the minimm
guarantee and there is no dispute that if the consumer is
not able to wutilise electricity even upto the level of
m ni mum guarantee. ~ This clause provides for paynent of
charges of m ni num guarantee. The real controversy pertains
to the interpretation of clause 13. In fact in Northern
India Iron & Steel Co. case. [1976] 2 SCR 677 this Court had
the occasion to consider a situation of this kind where this
Court on this aspect of the matter has observed that where
the Electricity Board fails to supply power because of
shortage of energy, power cut -or any other circunstances as
per demand of the consuner according tothe contract it wll
be considered as a circunstance beyond the control « of the
consumer which prevented it fromconsuning electricity as
per the contract.

Their Lordshi ps observed as under
174
"We are, therefore, of the viewthat
the inability of the Board to supply electric
energy due to power cut or any -other ~circum
stance beyond its control as per the demand of
the consumer according to the contract wll be
reflected in and considered as a circumstance
beyond the <control of the consuner which
prevented it from consum ng electricity as per
the contract and to the extent it wanted to
consunme. The nonthly demand charge for a
particular month will have to be assessed in
accordance wth subclause (b) of clause 4 of
the tariff and therefore froma proportionate

reduction wll have to be nade as “per sub-
clause (f). W hope, inthe light of the
judgrment, there wll be no difficulty in

working out the figures of the proportionate
reduction in any of the cases and for —any

period. |In case of any difference or dispute
as to the quantum of the demand charge or the
proportionate reduction, parties will be at

liberty to pursue their remedy as may be
available to themin accordance with | aw. "
It appears that reading clause 13 in the present case clear-
ly provides for the contingency and it provides for the
failure on the part of the supplier and also failure on the
part of consuner in the circunstances like strike, riot,
fire, flood, explosion or act of God or any other reason
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beyond the control of either of the parties. Cause 13 of
the agreenent reads:
"If at any tinme the consunmer is prevented from
receiving or using the electrical energy to be
supplied under this agreenent either in whole,
or in part due to strikes, riots, fire,
fl oods, explosions, act of God or any other
case reasonably beyond control or if the Board
is prevented from supplying or unable to
supply such electrical energy owing to any or
all of the causes nentioned above then the
demand charge and guaranteed energy charge set
out in the schedule shall be reduced in pro-
portion to the ability of the consumer to take
or the Board to supply such power and the
deci sion of the Chief Engineer, Bihar State
Electricity Board, in this respect shall be
final."
In view of this | anguage of the clause clearly providing for
the proportionate reduction of the annual m ni num guarantee
bills it could not be doubted that the H gh Court was not
right in coming to the conclusion that the respondents were
not liable to pay annual minimm
175
guarantee bills at all. The judgnment of ‘this Court also
clearly indicated that the respondents consuners. are enti-
tled to a proportionate reduction of the m ni num guarantee
bills. In clause 13 of the agreement this is clearly stated
that the authority conpetent to deternm ne the proportionate
reduction is the Chief Engineer and it appears that it was
because of this that the respondents consuners  approached
the Chief Engineer for consideration. But it~ appears that
the I|earned Chief Engineer also did not clearly understand
the meaning of clause 13. The judgnent of the H gh Court on
which reliance is placed have only followed the judgnent
referred to above.

In our opinion, therefore, the Hi gh Court was not right
in conming to the conclusion that the respondents ‘were not
liable at all to pay annual m nimum guarantee charges. In
fact they are only entitled to the proportionate reduction
The judgnent of the H gh Court clearly states the hours
every year in dispute when the power was not supplied and on
this basis the respondents consuners will be entitled to
proportionate reduction as ordinarily the consunmers -are
expected to have continuous power supply. It is therefore
directed that the Chief Engineer of the Electricity Board on
the basis of hours of non supply as indicated in~ the High
Court judgnent and not disputed in the Hgh (Court wll
assess the proportionate reduction of the annual m ninmum
guarantee bills in respect of disputed years indicated above
and it is also directed that until this is not “done the
power supply will not be disconnected on the basis of | fail-
ure to pay the annual mninum guarantee bills for the ‘peri-
ods stated above. However,-after the proportionate reduction
is made and fresh demand is nade, Electricity Board will - be
entitled to take recourse to the normal procedure if the
consuners fail to pay.

In the circunstances no order as to costs.
T.N A Appeal s al | owed.
176




