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Leave granted.

1. Accused No. 2 before the | earned Trial Judge is the appellant
before us. He along with one Udayakumar and three others were tried for
comm ssion of offences punishable under Section 120-B read with Sections
302, 307, 147, 148 and 149 of the Indi an Penal Code.

2. The prosecution case shortly stated was as under

Liaqut Ali (PW1), a school teacher, was a resident of 6th street
in TSR Layout in the town of Tirupur. On 09.0-8.1993, at about 05.30 a.m,
he was going to a nosque for offering the norning prayers. He was
returni ng back to his house acconpani ed by one Rasheed (PW?2) fromthe
nosque. John Basha (deceased) and Usman Ali (PW3, the injured), were
wal ki ng ahead of them Sal eem (PW4) and one Mibarak were behind
them

3. Wien the deceased, PW2 and PW3 turned towards a |ane

whi ch was on the eastern side of the house of PW2, the appellant and
Udayakumar were seen com ng fromthe opposite direction. Appellant
all egedly shouted that they were the persons who had thrown the bonb at
the RSS office and started stabbing the deceased indiscrimnately, PWS3
(Usman Ali) was all egedly stabbed by Udayakumar. ' When they cried for
hel p, the appellant allegedly picked up a stone and dropped it on the head
of the deceased. Appellant and the said Udayakumar thereafter allegedly ran
away fromthe place of occurrence.

. A First Information Report was | odged agai nst  unknown. No
mark of identification of the accused was al so disclosed therein. VWi | e,
however, the Investigating Oficer was preparing an inquest report, the first
i nformant all egedly disclosed to himthat he had noticed a scar on the right
hand of one of the assailants. On or about 14.08.1993, i.e. after five days,
the appellant was arrested. The said Udayakunar was al so arrested. Their
phot ogr aphs were published in a local daily with the caption that they were
the persons who were the accused of causing murder of John Basha and
injury to PW3.

5. The said publication was made in a Tam | daily ' D nakaran’ on
16.08.1993. Prior thereto or inmmediately thereafter, the appellant and the
sai d Udayakumar was not put on test identification parade. They were put
on test identification parade only on 24.08.1993. |In the said purported test
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identification parade, whereas PW1 and PW3 purported to have identified
the appellant, PW2 and PW4 could not identify even Accused No. 1

6. Qut of the five accused persons, who not only were charged for
conmi ssion of the said offences, but also for hatching a conspiracy agai nst
the mnority community, were put to trial. The learned Trial Judge by a

j udgrment and order dated 17.09.1996 held the appellant guilty of

conmi ssion of the offence of nmurder of John Basha puni shabl e under

Section 302 I PC and convicted Udayakunmar for committing an of fence

puni shabl e under Section 307 IPC, acquitted the other three accused persons.
They were, however, acquitted of other charges.

7. The Hi gh Court dism ssed the appeal preferred by the appell ant
herein and the said Udayakunar.

8. We have been taken through the First Information Report as
al so the depositions of the so-called eye-w tnesses. The nature and purport
of the evidence of all the eye-wtnesses are alnpst sinmlar

9. We nay at the outset notice the evidence of the first informant
(PW1). “According to him the appellant and the said Udayakumar had been
runni ng towards John Basha (deceased) and Usnan Ali (PW3) from about a
di stance of 15 feet fromthem According to him nobody shouted when the
first injury was inflicted. Apart fromthose two, he stated, nobody el se was
touched. He stated that he been knowi ng the accused persons from before as
also their nanmes, but’ then stated that he did not know the same at that
time. According to him he had mentioned in-the First Information Report
about the scar which he had noticed on the right hand of the appellant, but
the First Information Report does not show it. He accepted that the
phot ographs of the appellant and the said Udayakumar had appeared in the
newspaper that they had conm tted the nurder of “John Basha.

10. PW2 even could not renmenber as to whether he had identified
the appellant on the basis of scar mark. PW3 allegedly had disclosed the
mark of identification. Hi s statenent nust have been taken after the inquest
report was made. PW4 even could not say whether he had seen the
appel | ant and the said Udayakumar ‘prior to the date of occurrence. But stil
then according to himtheir faces were known. He could not even recollect
as to whether he had stated about the said identification mark to anybody
el se.

11. Phot ograph of the deceased which had been published in Tam |
dai ly ' Di nakaran’ was proved by one King Kong, who exam ned hinself as
DW1. He pursuant to the summons issued to himhad brought with hima
copy of the newspaper dated 16.08.1993. He in his deposition stated that in
the fourth page of the newspaper, two photographs were published show ng
the persons connected with Tirupur nmurder case. Their names were al so
di scl osed therein as Udayakumar and Ravi. He was not even cross-
exam ned.

12. The High Court by a curious process of reasoning opi ned that
as the DW1 did not whisper a word that the photographs published in the
newspaper were those of the photographs of the appellant and the said
Udayakumar and as he had not been asked to identify themin court, his
evi dence was not admissible in | aw.

13. oj ections were taken by the accused that their photographs
had been taken in the police station. It has further been accepted that
whereas the Accused No. 1 was short in stature, the appellant was tall. The

age of the persons who had been selected for test identification parade had
not been noted by the Magi strate, who conducted the test identification
parade. No person having simlar scar mark on his hand was put on the test
identification parade.

14. PW2, who had cone to identify after the first w tness was sent
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to the same place. Wiere PW1 was sent imediately after the test
identification parade, chance of their disclosure about the appellant to PW3
and ot hers cannot be ruled out. He had identified one Raju, who was not
connected with the case. Simlarly, Usman Ali (PW3) had identified one

Arun who was not involved in the case. He in the second and third
identification had identified one Raju, apart fromthe said Arun, who was
agai n not connected with the case.

15. M. R Sundaravaradan, |earned Seni or Counsel appearing on
behal f of the State, however, would submit that identification of the
prisoners in court only is the substantive evidence and the H gh Court was
correct in its approach in rendering its opinion on the said basis. It was
furthernore submtted that DW1 was nerely a hearsay w tness.

16. Certain facts are not in dispute. The test identification parade
was held after ten days. It is also not in dispute that the photographs of the
accused were taken-at the police station. The Investigation Oficer allowed
them t o be published. = Phot ographs of the appellant and the said
Udayakumar were not-only published, according to the prosecution
Wi t nesses, they were shown to be the accused in the aforenentioned crine.

Some of the themadnmittedly were aware of the said publication. The
purported test identification parade which was held ten days thereafter, in
our opinion, |ooses all significance, in the aforenmentioned fact situation

17. It 'is no doubt true that the substantive evidence of identification
of an accused is the one nmade in the court. A judgnment of conviction can
be arrived at even if no test identification parade has been held. But when a
First Informati on Report has been lodged against unknown persons, a test
identification parade in terns of Section 9 of the Evidence Act, is held for
the purpose of testing the veracity of the witness in regard to his capability
of identifying persons who were unknown to him  The w tnesses were not
very sure as to whether they had seen the appell ant before. Had the accused
been known, their identity would have been disclosed in the First
Information Report. PW1 for the first time before the court stated that he
had known the accused from |l ong before, but did not know their nanes
earlier, although he came to know of their names at a later point of tine.

18. In a case of this nature, it was incunbent upon the prosecution
to arrange a test identification parade. Such test identification parade was
required to be held as early as possible so as to exclude the possibility of the
accused being identified either at the police station or at sone other place by
the concerned witnesses or with reference to the photographs pub lished in
the newspaper. A conviction should not be based on avague identification

19. I n Suryanmoorthi and Another-v. Govi ndaswany and O hers
[(1989) 3 SCC 24], this Court held
"10. Two identification parades were held in the course
of investigation. At the first identification parade PW1
identified all the seven accused persons whereas PW2
identified three of them nanely, accused 2, 6 and 7
alone. It is, however, in evidence that before the
identification parades were held the photographs of the
accused persons had appeared in the local daily
newspapers. Besides, the accused persons were in the
| ock-up for a few days before the identification parades
were held and therefore the possibility of their having
been shown to the w tnesses cannot be rul ed out
al together. We do not, therefore, attach rmuch inportance
to the identification made at the identification parades\ 005"

20. Hol ding of a test identification parade after a long tine
particul arly when their photographs were published has al so been
conment ed upon by this Court in Acharaparanbath Pradeepan & Anr. v.
State of Kerala [2006 (13) SCALE 600], stating

"Descriptions of a few persons were given in the
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statenments of the child witnesses. Except Al, however,
they were not arrested. The reason for their being not
arrested had not been disclosed. They were arrested, as
noti ced herei nbefore, on 6.03.2000 only after their nanes
were disclosed by PN 7 and 8. Test ldentification

Par ade of the accused persons, other than Al, was held
on 4.04.2000. Wy the Investigating Oficer took such a
long tine for arranging a test identification parade has
not been disclosed. Furthernore, A3 was not identified.
A6 was present when the first Test ldentification Parade
was taken but he had not been identified by any of the
Wi t nesses.

We are not inpressed with the purported
explanation in regard to the hol ding of test identification
parade. ldentification of the said accused by the child
Wi t nesses, having regardto the facts and circunstances
of the case |lead us to a definite conclusion that they were
the only persons who participated in the comm ssion of
t he of fence:

They are entitled to benefit of doubt. There had
been great delay in conducting the Test ldentification
Parade. Undue del ay has al so occurred in recording the
statenents of PW 7 and 8."

21. Rel i ance placed by M. Sundaravaradan on Samant N.
Bal akri shna etc. v. George Fernandez and Others etc. [AIR 1969 SC 1201]
in regard to evidentiary value of a news item published in a newspaper is
m spl aced. Therein a news itemwas published in an election dispute in
regard to a matter in respect of which there was no primary evidence, and,
thus, it was held to be secondary evi dence, stating

"\ 005A news itemw thout any further proof of what had
actual | y happened through witnesses is of no value. It is
at best a second-hand secondary evidence. It is well-
known that reporters collect infornation and pass it on to
the editor who edits the news itemand then publishes it.
In this process the truth m ght get perverted or garbled.
Such news itenms cannot be said to prove thenselves

al t hough they may be taken into account with other
evidence if the other evidence is forcible\l005.™

[See also S. A Khan v. Ch. Bhajan Lal and Another \026 (1993) (3) SCC 151]

22. We are not concerned with the speech nade by a person, the
authenticity or correctness whereof published inthe newspaper is in dispute.
We have seen the newspaper cutting. Phot ographs of the two accused have
been shown; their names as accused had al so been discl osed.

23. Publication of the news itemw th photographs | has clearly been
proved by DW1. Prosecution w tnesses, as noticed hereinbefore, 'accepted
the said fact. It was, therefore, wholly unnecessary for DW1 to identify the

accused persons in dock. Not only the authenticity of such publication has
not been questioned by the prosecution, DW1, was not cross-exam ned at

all. It was for the prosecution as also the Presiding Oficer of the court to
verify the identification of the accused with reference to the said
phot ographs. It was not necessary for the appellant to prove the sane.

24. We have noticed hereinbefore that the appellant herein was not
nanmed in the First Informati on Report. The fact that he had some
identification marks had not been disclosed in the F.1.R The purpose of

preparing the inquest report is only to notice as to whether the nurder
conmitted was homicidal in nature or not and not for making a note in
regard to identification marks of the accused.

25. The manner in which the occurrence took place as well as the
conduct of the prosecution wi tnesses as discussed herei nbefore do not |ead
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to an inference that the appellant has properly been identified. He is, in our
opi nion, at least entitled to benefit of doubt.

26. For the reasons aforenentioned, the inpugned judgnent cannot
be sustained, which is set aside accordingly. The appeal is allowed. The
appel  ant shall be released forthwith, if not required in any other case.




