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GANPAT BHAI RU KADAM & ORS
DATE OF JUDGVENT: 30/ 07/ 1996
BENCH
AGRAWAL, S.C. (J)
BENCH

AGRAVAL, S.C. (J)
NANAVATI G T. (J)

Cl TATI ON
1996 SCALE (5)675

ACT:

HEADNOTE:

JUDGVENT:
JUDGMENT
S.C. Agrawal, J.

Speci al | eave granted.

Thi s appeal arises out of a suit filed by the appellant
for specific performance under an agreenent for sale of |and
by Sm. Janabai to the appel [Lant-:

Respondents Nos. 1, 3 and 4 are the sons of Snt
Janabai while respondent No. 2 i's her daughter-in-law. On
February 20, 1975 Snt. Janabai entered into an agreenent for
the sale of suit lands to the appellant under which the
appel | ant agreed to purchase the lands for Rs.~7000/-. A sum
of Rs. 2,000/- was paid by the appellant to Snt. Janabai as
earnest nmoney. As per the agreenent the balance anobunt was
to be paid at the time of the execution of the sale deed.
The case of the appellant is that on My 5, 1976 he gave
notice to Snt. Janabai to execute the ~sale deed: The
appel l ant paid a further sumof Rs. 1000/- to Snt. Janaba
on July 30, 1976 and on August 20, 1977 further amount of
Rs. 800/- was paid to Maruti, the son of Snt. | Janabai and
husband of respondent No. 2. Thus the appellant paid a sum
of Rs. 3,800/- towards consideration for the sale of the
l and under the agreenent. The case of the appellant is
further that on March 13, 1978 after the death of Snt
Janabai, he sent a registered notice to the respondent
calling upon themto execute the sale deed in favour of the
appel l ant and since they failed to conply with the said
notice, he filed a suit for specific performance of the
contract in 1978. In the said suit of the appellant the
Cvil Judge, Junior Division, Karnmala, by his Judgrment dated
December 10, 1982, declined to grant the relief of specific
performance on the view that the transaction was only a
noney | ending transaction and was not agreenent for sale of
the land. The trial court, however, granted a noney decree
of Rs. 3,800/- in favour of the appellant. On appeal the Vth
Extra Assistant Judge, Sol apur, by Judgnment dated April 24,
1984, reversing the finding of the trial court, held that
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transaction between the parties was an agreenent to sell
The appellate court, however, held that the appellant had
not made necessary avernments in the plaint as required in
form 47 of the Code of Civil Procedure as well as Section 16
(c) of the Specific Relief Act and consequently the
appel  ant was not entitled to a decree for specific
performance. The appellate court, therefore, maintained the
decree of the trial <court denying the relief of specific
performance and affirmed the decree for Rs. 3,800/- passed
in favour of the appellant. The Hgh Court, in Second
Appeal , has agreed with the view of the appellate court that
there is non-conpliance with the provisions of Section 16(c)
of the Specific Relief Act inasmuch as the appellant has not
nade a specific avernent in the plaint that he was ready and
willing to performhis part of the cortract.

Shri U U. Lalit, the learned counsel for the appellant,
has assailed the judgnents of the appellate court and the
H gh Court and has invited our attention to paragraphs 6 and
10 of the plaint which read as under :-

"6. Wen the plaintiff ~asked the

deceased Janabai to execute a sale-

deed, by a registered notice on the

date 5.5.76, the deceased Janaba

neither gave a reply also to the

notice nor even executed a sale-

deed. Thereafter, the plaintiff

sent a reply of false contenpts.

Therefore, the 'plaintiff has filed

this suit against the defendants to

get executed a sale deed in

pursuance of the Deed of Agreenent

for sale. The defendant Nos. 1 to 4

have committed breach of conditions

mentioned in the Deed of Agreenent

for sale.

10. As per the conditions in~ the

Deed of Agreenent for sale, the

plaintiff is wlling to pay fees

which is required for a sal e-deed,

cost of registration and a balance

amount of Rs. 3,200/- (Rupees three

thousand two hundred only)."

I n paragraph 6 the appellant has stated that the sent a
notice dated June 5, 1976 to Snt. Janabai asking her to
execute the sale-deed and that she neither gave a reply to
the said notice nor executed the sale-deed. In the said
par agraph the appellant has also stated that he sent a
regi stered notice to the respondents on March 13, 1978
asking them to execute the sale-deed but they did not
execute the sale-deed. In paragraph 10 the appellant has
stated that as per conditions in the deed of agreenment for
sale the appellant is willing to pay fees which is required
for a sale-deed, cost of registration and a balance of
amount of Rs. 3, 200/-. This shows that in paragraph 6 of
the plaint the appellant has averred that after the
execution of the agreement for sale, he sent a registered
notice dated My 5, 1976 to Snt. Janabai to execute the
sal e-deed and again sent a notice dated March 13, 1978 to
the respondent asking themto execute the sal e-deed, neaning
thereby that the appellant had been making efforts to have
the sal e-deed executed by issuing notices dated May 5, 1976
and March 13,1978. Myreover, in paragraph 10 a specific
avernent has been nmde by the appellant that as per
conditions in the deed of agreement for sale, he is willing
to pay fees which is required for the sale-deed, cost of
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regi stration and the bal ance amount of Rs. 3,200/-. The said
avernents clearly contain a statenent about the readi ness
and willingness on the part of the appellant to performhis
part of the contract under the agreenent for sale.
Apart from the said avernents in the plaint, we find that
the appellant, in his deposition before the court, has
stated: -

"l issued notice to heirs of

Janabai to execute the sal e deed.

was ready to pay renaining anmount

and act as per agreenment. The

def endants did not execute the sale

deed as per notice. They replied ny

noti ce (Exh. 50). As defendants are

not willing to execute the sale
deed | have filed this suit. | am
ready to pay renaining anmount
i medi ately: | ~am ready to pay

costs as per agreenent.”

Respondent No. 1, also in his deposition before the
court, has stated :-

"It is true that  plaintiff was

ready for sal e-deed, but | was not

ready. "

In view of the aforesaid statements  of the appellant
and respondent No. 1 as well as the avernents contained in
paragraphs 6 to 10 of the plaint, it nust be held that the
appel l ant has not only averred, but has al so proved that he

was ready and willing to perform his part of the contract
under the agreenent for_ sale. The appellant court and the
H gh Court were, therefore, in error in holding that the

appellant and failed to conply with the requirenents of
Section 16(c) of the Specific Relief Act and the appell ant
must be held entitled to a decree for specific perfornmance
of the contract in the suit filed by him W find that the
possession of the land was delivered to the appellant in
1976 at the tine of execution of 'the agreement for sale and
he is in possession of the sane and has been enjoying the
same since then. Having regard to the depreciation’in the
value of the rupee during this period, we feel that the
appel  ant shoul d be required to pay a sumof Rs. 16,000/- in
lieu of the balance ambunt of Rs. 3,200/- payable by him

For the reasons aforenentioned, the suit for specific
performance filed by the appellant is decreed subject tothe
appel | ant depositing in the trial court- a sum of Rs.
16,000/ - along with the stanp duty and registrati on charges
for the execution of the sale deed within a period of one
nmonth from the date of this judgment. The respondents shal
execute the sale-deed in respect of the suit lands in favour
of the appellant within one nonth of the deposit of the said
amounts. In the event of the failure on the part of the
appellant to deposit the said anpbunts within the period of
one nonth, the judgnent under appeal shal | remai n
undi sturbed. The appeal is disposed of accordingly. No order
as to costs.




