REPORTABLE

IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NOS. 678-681 OF 2014
( @PECI AL LEAVE PETI TION (CRL.) NOS.5090-5093 of 2013)

VI JAY DHANUKA ETC. ..APPELLANTS
VERSUS
NAJI MVA MAMTAJ ETC. ..RESPONDENTS

JUDGMENT

CHANDRAMAULI KR. PRASAD, J.

Petitioners have been summobned in a conpl aint
case for conmm ssion of offence under Section 323,
380 and 506 read with Section 34 of the Indian
Penal Code, hereinafter referred to as “the IPC'.
Respondent No. 1 filed a conplaint in the Court of
Addi tional Chief Judicial Magistrate at Jangipur,
Murshi dabad on 1st of Cctober, 2011, who after

taking cognizance of the sane, transferred the
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conplaint to the Court of Judicial Magistrate,

Jangi pur, Muirshi dabad for inquiry and di sposal.

According to the allegation in the conplaint
petition, accused no.1 Rajdip Dey is sub-broker of
Karvy Stock Broking Limted; whereas other accused
persons are its officials posted at Kol kata and
Hyder abad. The conplainant alleged to be its
I nvestor and clainmed to have purchased shares from
Karvi Stock Broking Ltd. through the sub-broker
accused No. 1. According to the conplaint, a
di spute arose over trading of shares between the
conpl ai nant and the accused persons and to settle
t he on-going dispute, the accused persons offered
a proposal to the conplainant who consented to it
and accordingly, on 11th of Septenber, 2011,
accused persons visited at her residence at
Raghunat hganj Darbeshpara to have a discussion
with the conpl ai nant and her husband. According to
the allegation, the discussion did not yield any
result and the accused persons started shouting at

them Sone of the accused persons, according to
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the allegation, took out a pistol from their bag
and put the sane over the heads of the conpl ai nant
and her husband. It is alleged that they assaulted
the conplainant and her husband wth fists and
slaps and also abused them and coerced the
conpl ai nant to sign sone papers and snatched away
t he suitcase containing sone papers. The aforesaid
conplaint was filed on 1st of COctober, 2011 in the
Court of Additional Chief Judicial Mgistrate,
Jangi pur, Murshi dabad. The Ilearned Magistrate
t ook cogni zance of the offence and transferred the
case to the Court of another Magistrate for
i nquiry and disposal . On receipt of the record,
the transferee Mgistrate adjourned the case to
31st of Qctober, 2011. On the said date, the
conpl ai nant and her w tnesses were present. The
conpl ai nant was exam ned on solemm affirmation and
the two w tnesses nanely Enanmul Haque and Masud
Ali  were also exam ned. Order dated 31st of
Cct ober, 2011 shows that they were exam ned under
Section 200 of the Code of Crimnal Procedure,
1973 (hereinafter referred to as the “Code”). The

transferee Magistrate, thereafter, adjourned the
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case for orders and on the adjourned date, i.e.
15th of Novenber, 2011, he directed for issuance of
summons agai nst the accused persons for offence
under Section 323, 380 and 506 read wth Section
34 of the IPC. It is relevant here to state that
in the conplaint, the residence of the accused has
been shown at a place beyond the territorial

jurisdiction of the Magistrate.

Petitioners challenged the order issuing
process in four separate applications filed under
Section 482 of the Code before the H gh Court,
inter alia, contending that the accused persons
being residents of an area outside the territorial
jurisdiction of the |earned Magistrate who had
| ssued summons, an inquiry within the neaning of
Section 202 of the Code was necessary. It was
also contended that only after inquiry under
Section 202 of the Code, the learned Magistrate
was required to conme to the conclusion as to
whet her sufficient grounds exist for proceeding
agai nst the accused persons. Said subm ssion did

not find favour with the H gh Court and by comobn
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order dated 19th of February, 2013, it rejected all
the applications. It is against this common order
that the petitioners have filed these special

| eave petitions.

Leave granted.

M. Jaideep Qupta, learned Senior Counsel
appearing on behalf of the appellants submts that
the accused persons admttedly were residing at a
pl ace beyond the area in which the |earned
Magi strate exercised his jurisdiction, hence, an
i nqui ry under Section 202 of the Code was sine qua
non. He submts that in the present case, the
| earned Magistrate has not held 1inquiry as

envi saged under Section 202 of the Code.

V5. Ni dhi, | earned  counsel representing
respondent no.1, however, submts that, in fact,
the | earned Magistrate before issuing the process
has held an inquiry contenpl ated under the | aw and
the order issuing process cannot be faulted on the

ground that no inquiry was held. In view of the
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rival subm ssions, we deemit expedient to exam

t he schene of the Code.

In the present case, we are concerned wth

order passed in a conplaint case. Section 190

the Code provides for cognizance of offences

Magi strates and the sane reads as foll ows:

“190. Cognizance of offences by
Magi strates. - (1) Subj ect to the
provisions of this Chapter, any
Magi strate of the first class, and
any Magistrate of the second class
specially enpowered in this behalf
under sub-section(2), may t ake
cogni zance of any offence-

(2)

(a)upon receiving a conplaint
of facts which constitute such
of f ence;

(b)upon a police report of such
facts;

(c)upon information received
from any person other than a
police officer, or upon his own
knowl edge, that such offence
has been comm tted.

The Chief Judicial Magistrate

may enpower any Magistrate of the
second class to take cognizance
under sub-section(1) of such
of f ences as are W thin hi s
conpetence to inquire into or try.”

ne

an

of

by
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Section 190 of the Code finds place in Chapter
XIV and fromits plain reading, it is evident that
the conpetent Magistrate, inter alia, nmay take
cogni zance  of any offence, subj ect to the
provisions of Chapter XV, upon receiving a
conplaint of facts which constitute an offence.
Section 192 of the Code enpowers any Chief
Judicial Mgistrate to transfer the <case for
inquiry after taking cognizance to a conpetent
Magi strate subordinate to him In the present
case, on receipt of the conplaint, the |earned
Additional Chief Judicial Magistrate in exercise
of the power under Section 192 of the Code, after
taki ng cogni zance of the offence, had nmde over
the case for inquiry and disposal to the
transferee Magi strate. Section 12(2) of the Code
confers on Additional Chief Judicial Magistrate
the sanme powers as that of a Chief Judicial
Magi strat e. Hence, transfer of the case by the
Addi tional Chief Judicial Mgistrate after taking
cogni zance of the case to transferee Magistrate
for inquiry and disposal is perfectly in tune with

the provisions of the Code. The transferee
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Magi strate, thereafter, examned the conplai nant

and her

process.

witnesses and only thereafter issued the

Section 200 of the Code, inter alia, provides

for exam nation of the conplainant on oath and the

W t nesses present, if any. Sane reads as foll ows:

“200. Examination of complainant. -
A Magistrate taking cognizance of
an offence on complaint shall
examine upon oath the complainant
and the witnesses present, if any,
and the substance of such
examination shall Dbe reduced to
writing and shall be signed by the
complainant and the witnesses, and
also by the Magistrate:

Provided that, when the complaint
is made in writing, the Magistrate
need not examine the complainant
and the witnesses-

(a) If a public servant acting or
purporting to act 1in the discharge
of his official duties or a court
has made the complaint; or

(b) If the Magistrate makes over
the case for inquiry, or trial to
another Magistrate under section
192:

Provided further that if the
Magistrate makes over the case to
another Magistrate under section
192 after examining the complainant
and the witnesses, the latter
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Magistrate need not re-examine
them.”

Under Section 200 of the Code, on presentation
of the conplaint by an individual, other than
public servant in certain contingency, t he
Magi strate is required to exam ne the conpl ai nant
on solemm affirmation and the w tnesses present,
I f any. Thereafter, on perusal of the allegations
made in the conplaint, the statenent of the
conpl ai nant on solemm affirmation and the
W tnesses examned, if any, various options are
available to him If he is satisfied that the
all egations nmade in the conplaint and statenents
of the conplainant on oath and the w tnesses
constitute an offence, he may direct for issuance
of process as contenplated under Section 204 of
t he Code. In case, the Magistrate is of the
opinion that there is no sufficient ground for
proceeding, the option available to him is to
dismss the conplaint under Section 203 of the
Code. If on exam nation of the allegations made

in the conplaint and the statenent of the
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conpl ai nant on solemm affirmation and

W tnesses examned, the Magistrate is of

t he

t he

opinion that there is no sufficient ground for

proceeding, the option available to him

to

post pone the issue of process and either inquire

the case hinself or direct the investigation to be

made by a police officer or by any other person as

he thinks fit. This option is also available after

t he exam nation of the conplainant only. However,

in a case in which the accused is residing at

a

pl ace beyond the area in which the Magistrate

exercises his jurisdiction whether it would be

mandatory to hold inquiry or the investigation as

he thinks fit for the purpose of deciding whether

or not there is sufficient ground for proceeding,

I s the question which needs our determ nation.

I n

this connection, it is apt to refer to Section 202

of the Code which provides for postponenent

| ssue of process. The sane reads as foll ows:

“202. Post ponenent of issue of
process. - (1) Any  Magi strate, on
recei pt of a conplaint of an
offence of which he is authorised
to take cognizance or which has
been nmade over to him under section

of
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192, may, if he thinks fit, and
shall, in a case where the accused

IS residing at a place beyond the

area in which he exercises his

jurisdiction postpone the issue of
process against the accused, and

ei t her Il nquire into the case
hinmself or direct an investigation
to be made by a police officer or
by such other person as he thinks
fit, for the purpose of deciding
whet her or not there is sufficient
ground for proceedi ng:

Provided that no such direction
for investigation shall be made-

(a)where it appears to the
Magi strate that the offence
conpl ai ned of IS triable
exclusively by the Court of
Sessi ons; or

(b)where the conplaint has not
been nade by a Court, unless
t he conpl ai nant and t he
W t nesses present, if any, have
been examned on oath under
Section 200.

(2) In an inquiry under sub-
section(1l), the Mgistrate may, if
he thinks fit, take evidence of
Wi t ness on oat h:

Provided that if it appears to
the Magistrate that the offence

conpl ai ned of S triable
excl usi vel y by t he court of
Session, he shall <call upon the
conplainant to produce all hi s

W t nesses and exam ne t hem on oat h.

(3) If an investigation under sub-
section(l) is nmade by a person not
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being a police officer, he shall
have for that investigation all the
powers conferred by this Code on an
officer in charge of a police
station except the power to arrest
wi t hout warrant.”

(underlining ours)

Section 202 of the Code, I nter al i a,
contenpl ates postponenent of the issue of the
process “in a case where the accused is residing
at a place beyond the area in which he exercises
his jurisdiction” and thereafter to either inquire
into the case by hi nsel f or di rect an
| nvestigation to be nade by a police officer or by
such other person as he thinks fit. In the face
of it, what needs our determnation is as to
whet her in a case where the accused is residing at
a place beyond the area in which the Mugistrate
exercises his jurisdiction, inquiry is nmandatory
or not. The words “and shall, in a case where the
accused is residing at a place beyond the area in
whi ch he exercises his jurisdiction” was inserted
by Section 19 of Code of Crimnal Procedure
(Amendnment) Act (Central Act 25 of 2005) we.f.

23rd of June, 2006. The aforesaid anendnent, in the
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opi nion of the legislature, was essential as false
conplaints are filed against persons residing at
far off places in order to harass them The note

for the anendnent reads as foll ows:

“False complaints are filed
against persons residing at far off
places simply to harass them. 1In
order to see that innocent persons
are not harassed by wunscrupulous
persons, this clause seeks to amend
sub-section (1) of Section 202 to
make it obligatory upon the
Magistrate that before summoning
the accused ©residing beyond his
jurisdiction he shall enquire into
the case himself or direct
investigation to be made by a
police officer or by such other

person as he thinks fit, for
finding out whether or not there
was sufficient ground for

proceeding against the accused.”

The use of the expression ‘shall’ prima facie
makes the inquiry or the investigation, as the
case may be, by the Magistrate mandatory. The
wor d “shal |7 S ordinarily mandat ory but

sonmetines, taking into account the context or the

intention, it can be held to be directory. The
use of the word “shall” in all circunstances is
not deci sive. Bearing in mnd the aforesaid
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principle, when we |look to the intention of the
| egislature, we find that it is ainmed to prevent
| nnocent persons from harassnment by unscrupul ous
persons from false conplaints. Hence, in our
opi nion, the use of the expression “shall” and the
background and the purpose for which the anendnent
has been brought, we have no doubt in our mnd
that inquiry or the investigation, as the case nmay

be, is mandatory before summons are issued agai nst

the accused l'iving beyond the territorial
jurisdiction of the Magistrate. In view of the
decision of this Court in the case of Udai

Shankar Awasthi v. State of Utar Pradesh, (2013) 2
SCC 435, this point need not detain us any further
as in the said case, this Court has clearly held
that the provision aforesaid is mandatory. It is
apt to reproduce the followng passage from the

sai d judgnent:

“40. The Magistrate had issued
sunmmons W t hout neeti ng t he
mandatory requirenent of Section
202 COPC, though the appellants
wer e out si de hi s territorial
jurisdiction. The provisions of
Section 202 CPC were anended vide
the Anendnment Act, 2005, neking it
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mandatory to postpone the issue of
process where the accused resides
In _an area beyond the territorial
jurisdiction of t he Magi strate

concer ned. The sanme was found
necessary I n or der to pr ot ect
| nnocent per sons from bei ng

harassed by unscrupul ous persons
and making it obligatory upon the
Magi strate to enquire into the case
hinmself, or to direct investigation
to be nmade by a police officer, or
by such other person as he thinks
fit for the purpose of finding out
whet her or not , t here was
sufficient ground for proceeding
agai nst the accused before issuing
summons i n such cases.”

(underlining ours)

In view of our answer to the aforesaid
guestion, the next question which falls for our
determnation is whether the |earned Magistrate
before issuing summons has held the inquiry as
mandat ed under Section 202 of the Code. The word
“Inquiry” has been defined under Section 2(g) of

t he Code, the sane reads as foll ows:

“2. XXX XXX XXX

(g)”inquiry” means every inquiry,
other than a trial, conducted under
this Code by a Magistrate or Court;

XXX XXX XXX
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It is evident from the aforesaid provision,
every inquiry other than a trial conducted by the
Magi strate or Court is an inquiry. No specific
node or manner of inquiry 1is provided under
Section 202 of the Code. |In the inquiry envisaged
under Section 202 of the Code, the wtnesses are
exam ned whereas under Section 200 of the Code,
exam nation of the conplainant only is necessary
with the option of examning the wtnesses
present, if any. This exercise by the Mgistrate,
for the purpose of deciding whether or not there
Is sufficient ground for proceeding against the
accused, is nothing but an inquiry envisaged under
Section 202 of the Code. In the present case, as
we have stated earlier, the Mugistrate has
exam ned the conplainant on solem affirmation and
the two wtnesses and only thereafter he had

directed for issuance of process.

In view of what we have observed above, we do

not find any error in the order inpugned.
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In the result, we do not find any nerit in
t he appeal s and t he sane are di sm ssed

accordi ngly.

( CHANDRAMAULI  KR.  PRASAD)

( PI NAKI CHANDRA GHOSE)
NEW DELH ,
MARCH 27, 2014.
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	“200. Examination of complainant. – A Magistrate taking cognizance of an offence on complaint shall examine upon oath the complainant and the witnesses present, if any, and the substance of such examination shall be reduced to writing and shall be signed by the complainant and the witnesses, and also by the Magistrate:

