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Givil Appeal No.1586 of 2011 @ SLP(C) NO. 15260/ 2009
Givil Appeal No.1587 of 2011 @ SLP(C) NO. 21597/ 2009

ORDER

R V. RAVEENDRAN, J.

Leave granted.
2. The first appellant is the Haryana State Agricul tural
Mar keting Board ('Board' for short) and second appellant
is the N gdhu Market Committee (' Market Conmittee' for
short). The Market Conmttee established a New Gain
Mar ket at Karnal - Pehowa Road, N ghdu, District Karnal. It
gave public notice of a scheme for the open auction of
plots, booths and commercial places in the market, to be
held on 13.1.1999. The said auction was governed by the
Haryana State Agricultural Marketing Board (Sale of

| mmovabl e Property) Rules 1997 (for short ‘the Rules’).

3. Rule 4 of the Rules requires the auction
purchaser/allottee to conplete construction of a shop
within two years from the date of the allotnent order.
Rule 5 provides that the ternms and conditions governing
sale will be determned by the Board from tine to tine.
The follow ng provisions of the Ternms & Conditions of Sale

(by auction), framed by the Board are rel evant:

“3. One-fourth anpbunt of the successful bid shall be
required to be deposited on the spot. Failure to do so
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shall lead to forfeiture of the earnest noney.

12. Allottees shall deposit the remaining three-
fourths amount either in a |unp-sum wthout interest
within 30 days of allotnent or in six equal half
yearly instalnments alongwith interest at 15% per
annum

13. The sale/allotnent shall remain further subject
to the termand conditions as enunerated in the letter
of allotnment.”

The auction Notice also reiterated Conditions (3) and (12)

extracted above.

4. The respondent in each of these appeals was the
hi ghest bidder in respect of the plot for which he gave
the bid. In pursuance of it, each respondent (auction
purchaser) was issued a letter of allotnent on 30th
January, 1999, specifying the particulars of the plot
purchased by him the auction sale price, 25% anount paid
as earnest noney and the particulars of the instal nents of
principal and interest, if the auction purchaser wanted to
pay the 75% anount in six half yearly instalnents as al so
the dates on which the instalnents had to be paid. W
extract below the relevant clauses of the letter of
allotment which was issued to the respondent (Rajpal) in

the first matter:

“2. The followi ng particulars site is hereby allotted

to you on the terns and conditions announced at the
spot and nentioned hereunder:

Ki nd Nurber Area of Pl ot Price of | Nane of
of of Pl ot Pl ot Pur chaser




Pl ot

Shops

108

12’ x27. 5

2, 55, 000/ -

Sh. Raj Pal

3.

The area and number

respective plan and are subject

time of actual

4.

The sum of
nmoney has been adjusted in your
requested to remt

Rs. 63, 750/ -

a sum of

possessi on.

shown above are given in the

to variation of the

paid by you as earnest
pl ot account.
Rs. 1, 91, 250/ -

You are,
on account

of 75% balance sale price either within 30 days of
receipt of this allotnent letter without interest or
in six half yearly instalnments together with interest
@ 15% p.a. accruing from the date of issue of this
| etter as nentioned hereunder.
Nunber Due date of | Amount of | Interest Tot al
of Instal ments |Instalnents | @ 15% Remar ks
I nst al - p. a.
ments
1. 1.1.2000 31875 14343. 75 46218. 75
2. 1.7.2000 31875 11953. 10 43828. 10
3. 1.1.2001 31875 9562. 50 41437. 50
4, 1.7.2001 31875 7171. 00 39046. 90
5. 1.1.2002 31875 4781. 25 36656. 25
6. 1.7.2002 31875 2390. 65 34265. 65
5. In case of failure to deposit the instalnent(s)
by 10th of every month due, conpound interest @ 10%
p. a. alongwith penal i nt erest @ 4% p.a. W th
instal nents shall be charged.
XXX XXX XXX

12.

15. The Market Committee N gdu shal

for

5.
of t he

i nstal nents

The transferee shall
two years fromthe date of

XXX

XXX

XXX

| evel i ng of uneven sites.”

I n pursuance of

the said

|etters of

al | ott ees/ aucti on-purchasers

of

the auction

al |

paid

price and did not

ot nent ,

only

pay

conplete the building within
i ssue of allotnent order

not be responsible

nost

t he

t he
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interest. Sone of the allottees also commtted default in
paying the instalnment of even the auction price. Sone
all ottees however took possession and constructed the
shops and commenced their business. Sone allottees took
possession and constructed nerely sheds. Sone allottees
did not take possession at all contending that the Market
Commttee did not offer them possession. In this
background, the Market Commttee sent Demand Notices to
all the allottees on 9th July, 2007 calling upon them to
pay the bal ance sale price and interest on the instal nents
at 15% per annum as also the penal interest. At that
stage, the allottees/auction purchasers approached the
Punjab & Haryana High Court by filing wit petitions for
quashing the demand notices dated 9.7.2007 claimng
i nterest and penal interest, and sought a direction to the
appellants to accept only the actual sale price wthout
any interest. They contended that the Market Comm ttee had
not provided the basic anenities and facilities in the
mar ket; that the Market Committee, in fact, did not offer
possession of the plots because the infrastructura
facilities and even basic anenities were not ready when
the plots were auctioned; and that when the Market
Conmttee was not in a position to offer the possession
for lack of anenities and facilities, it could not
obviously charge interest on the plot value, |et alone

penal interest. They also contended that when the basic
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anenities and infrastructure were not available, they
could not take possession or construct the buildings. In
its counter to the wit petition, the Mirket Conmttee
admtted that the roads, drainage and certain other works
relating to the market were not ready at the tinme of
auction, and were conpleted only on 15.4.1999. It was al so
admtted that the work relating to water supply was
started in February, 2001 and sewerage disposal work was
started in January, 2002 and they were in progress till

2007.

6. The Hi gh Court allowed the wit petitions by a conmon
order dated 15.10.2008. It referred to sone of its earlier
decisions where directions were issued not to charge
interest or penal interest wuntil the water, sewerage
di sposal and ot her facilities were provided. It,
therefore, disposed of the petitions with the follow ng
di rections:

(1) The wit petitioners were permtted to deposit the
I nstalments within a period of one nonth.

(i) The Market Comm ttee was directed not to charge any

interest or penal interest on the original price of
pl ot s/ boot h.

(iii) The Market Committee was directed to provide the
remaining basic facilities in N ghdu Gain Mrket
Wi thin a period of six nonths.

7. The said order is challenged in these appeals by

special |eave. The appellants contend that the Market
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Commttee had not wundertaken to provide any specific
facilities as on the date of auction sale; that the basic
infrastructural facilities were available in the nmarket
and works relating to other facilities were in progress;
that the public notice regarding auction and the all otnent
letters made it clear that interest was chargeable from
the date of allotnment; that it was clear fromthe letters
of allotnent, that on receipt of the sane, the allottees
were entitled to approach the Market Conmttee for
possession; that in the absence of any provision that the
Mar ket Commttee will not be entitled to charge interest
until the basic facilities were provided, the terns of
allotnment providing for paynent of interest and penal
interest were enforceable; and that the issue of paynent
of interest/penal interest/cannot be linked to providing
of all facilities in the market. Reliance was placed by
the appellants on the followng observations in UT
Chandi garh Admi nistration vs. Amarjeet Singh and others
2009 (4) SCC 660:

“20. Where there is a public auction wthout
assuring any specific or particular anenities,
and t he prospective pur chaser/| essee
participates in the auction after having an
opportunity of examning the site, the bid in
the auction is nmade keeping in view the
existing situation, position and condition of
the site. If all anenities are avail able, he
woul d offer a higher anpunt. If there are no
anenities, or if the site suffers from any
di sadvant ages, he would offer a |esser anount,
or may not participate in the auction. Once
Wth open eyes, a person participates in an
auction, he cannot thereafter be heard to say
that he would not pay the balance of the
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price/premum or the stipulated interest on the
del ayed paynent, or the ground rent, on the
ground that the site suffers from certain
di sadvantages or on the ground that anenities
are not provided”.

8. On the other hand, the respondents contended that the
State CGovernnment and the Board realized the futility and
the arbitrariness in demanding interest before providing
the basic anenities and consequently anended the Rules in
2002 providing for paynent of interest only fromthe date
of offer of possession. The said anmended Rule 4(5) and
Rule 5 are extracted bel ow

“Rul e 4(5):- The bal ance seventy five percent of the
price of plot may either be deposited without
interest within thirty days from the date of issue
of al | ot ment letter or in six half vyearly
instal ments, with nay be specified by the Board from
time to time. The first such instalnent shall fall
due after six nonths from the date of allotnent
letter. However, interest on instalnments shall
accrue fromthe date of offer of possession.

Rul e 5:- The possession of the plot shall be offered
to the allottee by the Executive Oficer cum
Secretary, Market Commttee within thirty days from
the date of issuance of allotnment letter if mninmm
basic facilities i.e. Roads, Water Supply, Sewerage
and electrification are existing and if the said
basic facilities are not existing, then after
providing the said basic facilities.”

They also contended that in regard to the New Gain and
Veget abl e Market, WMahem during the pendency of these
matters, the Board considered the representations of the
allottees for relief regarding interest and had made an

order dated 17.4.2009 directing that the Market Comm ttee

not to charge interest, penalty or tinme extension fees in
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respect of plots with effect from 5.3.2002, when the
anmended Rules cane into effect even in regard to the plots
which were sold before the amendnent; and that simlar

relief should be extended to them

9. In Municipal Corporation, Chandigarh vs. Shantikunj
I nvestnent (P) Ltd. 2006 (4) SCC 109, this court held:

“38. ...We mmke it clear that though it was
not a condition precedent but there is
obligation on the part of the Adm nistration to
provide necessary facilities for full enjoynent
of the same by the allottees. W therefore
remit the matter to the High Court for a very
limted purpose to see that in cases where
facilities like kutcha road, drainage, drinking
wat er, sewerage, street lighting have not been
provi ded, then in that case, the H gh Court may
grant the allottees sone proportionate relief.
Therefore, we direct that all these cases be
remtted to the High Court and the Hi gh Court
may consider that in case where kutcha road,
drai nage, sewerage, drinking water facilities
have been provided, no relief shall be granted
but in case any of the facilities had not been
provi ded, then the Hi gh Court nay exanine the
sane and consider grant of proportionate relief
in the matter of paynment of penalty under Rule
12(3) and interest for delay in paynment of
equated instalnent or ground rent or part
thereof under Rule 12 (3-A) only. We repeat
again that in case the above facilities had not
been granted then in that case consider grant
of proportionate relief and if the facilities

have been provided then it will not be open on
the part of the allottees to deny paynent of
interest and penalty. So far as paynent of

instalnment is concerned, this is a part of the
contract and therefore, the allottees are under
obligation to pay the same. However, so far as
the question of paynment of penalty and penal
interest in concerned, that shall depend on the
facts of each case to be examined by the High
Court. The Hi gh Court shall exanine each
i ndi vi dual case and consi der gr ant of
proportionate relief.”

Referring to the said decision, this Court in UT
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Chandigarh Adm nistration vs. Amarjeet Singh and others

(supra) observed as foll ows:

“46. As noticed above, in Shantakunj, the
auction was of the year 1989. The | essee had
approached the High court in its wit
jurisdiction in t he year 1999 seeki ng
aneni ti es. Even in 2006 when this Court heard
the matter, it was alleged that the anenities
had not been provided. It is in those peculiar

facts that this Court obviously thought it fit
to give sone reliefs with reference to penal
interest wherever anenities had not been
provided at all even after 17 years. In fact,
this Court made it clear while remanding to the
High Court that wherever facilities/ anenities
had been provided before the date of the
j udgnent (28.2.2006), the lessees will not be
entitled to any reliefs and where the
facilities/amenities had not been granted even
in 2006, the H gh Court nay consider giving
some relief by proportionate reduction in the
penal interest. This direction was apparently
on the assunption that in case of penalty, the
court can grant relief in wit jurisdiction.

In Sector 6, Bahadurgarh Plot Holders’ Association vs.
State of Haryana (1996) 1 SCC 485, this court held that
where the Rules required delivery of possession wthin a
reasonable time after paynment of 29% of the price,
i nterest cannot be demanded till the offer of possession

is nade. But where the advertisenent stated that nodern

amenities “wll be provided’, interest cannot be denied
nerely because all anenities had not beconme fully
functional and interest will be payable from the date of

the offer of possession of the plot, though not fully

devel oped.
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10. The aforesaid decisions, when read with reference to
the provisions of the rules applicable nmake it clear that
the allottees were liable to pay the instalnents and
sinple interest thereon in terns of the Iletters of
al l otnent. However, having regard to the admtted position
energing from the ~counter affidavit filed by the
appel l ants before the H gh Court, the basic anenities of
wat er and sewerage disposal were not available when the
allotment letters were issued and the said works were
comenced only in 2001 and 2002 and were in progress even
in the year 2007. It is in these circunstances,
apparently, sone of the allottees did not commence
construction or did not commence their business. Be t hat

as it may.

11. In view of the principles laid down in Bahadurgarh
Pl ot Hol ders’ Association (supra), Shantikunj (supra) and
Amarjeet Singh (supra), it is clear that the allottees
cannot postpone the paynent of instalnents nerely on the
ground that sone of the anenities were not ready. |If they
were not entitled for postponenent of the instalnents, it
follows that they wll be Iliable to pay the nornma
interest on the delayed instalnments up to date of paynent.
However, having regard to the fact that the Rules did not
contenpl ate conpound interest and penal interest and the

Mar ket Comm ttee was yet to conpl ete certain
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infrastructural work like water, sewerage disposal, as
held in Shantikunj (supra), the Market Commttee w Il not
be entitled to claim any conpound interest or penal

i nt erest.

12. We, therefore, allow these appeals in part and permt
the Market Commttee to issue revised Demand Notices
claimng only sinple interest at the rate 15% per annum
The respective respondent shall pay the interest within
three nonths fromthe date of receipt of the demand notice
from the Market Commttee. If the amount of interest is
not paid, the Market Committee will be entitled to take
such action as may permssible in terns of the rules in

accordance with | aw

12. As it is stated that in case of Mahem G ain Market,
the Board has given sone concession even in regard to the
normal interest with effect fromthe date (5.3.2002) when
the anended rules cane into force, it is open to the
respondent-allottees to give a representation to the Board
or pursue their pending representation in that behalf for
simlar relief. The decision in these appeals wll not
conre in the way of the Board considering such
representation and granting appropriate relief. Having
regard to the fact that we have permtted the Market

Committee to issue revised demands, we request the Board
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to dispose of the representation of the respondents
expeditiously so that the decision thereon can be taken

note of by the Market Conmittee for finalizing the demand.

NEW DELH J.
FEBRUARY 10, 2011 [ A K PATNAIK ]



