http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER
UNI ON CF | NDI A

Vs.

RESPONDENT:
RAJESWARI AND CO, & ORS

DATE OF JUDGVENT15/ 07/ 1986

BENCH

PATHAK, R S.

BENCH:

PATHAK, R S.

MUKHARIl, SABYASACH (J)

Cl TATI O\
1986 AI'R 1748 1986 SCR (3) 175
1986 SCC (3) 426 JT 1986 161
1986 SCALE (2)6

ACT:

Transfer of Property Act, 1882-s. 53-Applicability of-
Proceeds arising upontransfer of assets of an assessee
conpany enpl oyed fully in paying off 'sone creditors-
Transaction whether invalid and inoperative-Transfer in
favour of a person not a creditor-validity of.

Constitution of ‘India, Art. ~136-Questions of fact-
Vet her coul d be raised before the Court.

HEADNOTE

A public limted conmpany, ~working at a loss, having
cone to know of the proposal of the Department to reopen its
i ncome-tax assessments for the previous years, disposed of
its assets to the respondent firm wth which it had a
partnershi p business, and enployed the proceeds in paying
off the debts due to various creditors, with the result that
nothing was left for paying off the tax arrears of the
company.

A suit under s. 53 of the Transfer of Property Act,
1882 was instituted by the Union of India-appellant for a
declaration that the sale deed in favour of the respondent
firm was invalid, inoperative and not binding  on the
appel l ant and other creditors of the transferor conpany and
alleging fraudulent intent to defeat legitinmate clains,
which was decreed by the trial court. The H gh Court,
however, allowed the appeal holding that the appellant had
failed to satisfy the provisions of s. 53 inasnmuch as the
evi dence showed that the conpany had utilised the proceeds
arising upon the transfer of its assets in paying off al
its other «creditors, and that even if the conpany had done
so in order to avoid paynent of its incone tax dues  no
relief could be granted to the appell ant.

In this appeal by special leave it was urged for the
appel l ant that the transfer was effected in favour of a
person who was not a creditor, that the assets had been
underval ued and that there was evidence to show that the
benefit of the sale proceeds was enjoyed by the directors
176
of the conpany, who were also partners of the respondent
firm

Di sm ssing the appeal, the court,
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HELD: It is open to a debtor to prefer one or nore
creditors over the others in the paynent of his debts, and
so long as he retains no benefit in the property the nere
circunstance that some creditors stand paid while others
remai n unpai d, does not attract the provision of s. 53 of
the Transfer of Property Act. [180A-B]

Musahar Sahu and Anot her v. Hakim Lal and another, L.R
43 | ndian Appeals 104, In re Mroney, [1888] L.R 21 Ir. 27,
62, Mddleton v. Pollock, [1876] 2 Ch.D. 104, 108 and MA PWA
MAY and another v. S.RMMA Chettyar Firm 56 Indian
Appeal s 379, referred to.

In the instant case, there was no finding by the Hi gh
Court in support of the contention that sonme of the debts
di scharged were owed to persons who were al so directors of
the conpany or that ~the consideration which passed for the
sale of the assets was inadequate and that the assets had
been underval ued. Thi's Court w [l not permt such questions
of fact to be raised unless there is material evidence which
has been ignored by the H gh Court or the finding reached by
the Court is perverse. [180B-(C

It has been found by the H gh Court that the sale was
effected for the purpose of discharging genuine debts
payabl e by the conpany and that the sale proceeds were
really enployed for paying off the creditors of the conpany.
Once it was also found that the consideration was not
i nadequate, it was immaterial that the transfer was effected
in favour of a person who was not a creditor. [180D E

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1689 O
1974

Fromthe Judgment and Order dated 31st August, 1972 of
the Madras High Court in Appeal No. 357 of 1965.

B. B. Ahuja and Ms. A. Subhashini for the Appel l'ant.

A T.M Sanpath and P.N. Ranalingam for the Respondents.

The Judgnent of the Court was delivered by
177

PATHAK, J. This appeal by special |eave arises out of a
suit instituted by the appellant for a declaration that a
sal e-deed of inmmoveable properties and the transfer of
noveabl es belonging to the respondent limted conmpany  in
favour of the respondent firmare invalid, inoperative and
not binding on the appellant and other creditors of the
respondent |inited conpany.

A suit was instituted by the Union of (India, the
appel | ant before us, alleging that the Krishna Gl MIlls and
Industries Ltd., a public limted conpany registered under
the I ndian Conpanies Act, 1913 was carrying on business in
the manufacture and sale of tin cans and aerated water. It
entered into a partnership in Septenber 1952 with Rajeswar
and Co., which was carrying on business in the pressing of
cotton bales. Under the partnership agreenent Rajeswari &
Co. was to install a cotton baling press in the buildings of
the Conpany and the business would be carried on under the
nane Raj apal ayam Cotton Pressing Factory, with the profits
bei ng di vi ded between the Conpany and Rajeswari & Co. in the
ratio of 7 to 9 respectively. This was replaced by anot her
agreenment in 1954, but the business was carried on in the
sanme nanme and the profits divided in the sane shares. It was
al l eged that the Conpany incurred | osses in its own business
year after year and from 1954 the only income derived by it
flowed from the shares held by it in the partnership
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business. It was alleged that the Conpany had in fact ceased
to carry on its own business, but in conputing the incone of
the Conpany from the assessnment year 1956-57 to the
assessment year 1959-60 the I|osses suffered during the
previous years fromthe Conmpany’s own business were all owed
to be carried forward and set off against its share of
income from the partnership Firm Subsequently the |ncone-
tax authorities decided to reopen the assessment proceedings
under s. 34 of the Indian Income-tax Act, 1922 and, it is
said, this was conmunicated to the Conmpany. The processing
of the case took time and the notices wunder s. 34 were
issued for the different assessnent years on March 6, 1961
and March 7, 1961. It was alleged that neanwhile, the
Conpany, having conme to know of the proposed re-opening of
its incone-tax assessnents, began to di spose of its noveable
and i rmoveabl e assets with-a view to defeat the claimof the
Union of India and to place the properties beyond the reach
of the ~creditors of the conpany. The assets of the conpany
were transferred in favour of Rajeswari & Co. and the sale
proceeds were enployed for ~paying off the debts due to
various creditors who, it~ is said, included also the close
relations and friends of the Directors of the Conpany. In
the result, there was nothing left for paying off the tax
arrears of the Conpany.

178

The suit was resisted by the Conmpany, which in its
witten statenent, admitted that it -was working at a |oss
for sone years and ‘was obliged to replace ‘its origina
busi ness of seed crushing and oil~ extraction by a nore
nodest business activity, and in its circunstances it
entered into a partnership with Rajeswari & Co. for carrying
on the business of pressing cotton bales. It denied that
when disposing of its assets it was aware of the intention
of the incone-tax authorities to reopenits assessnents. It
pl eaded that because of actionthreatened by the Registrar
of Joint Stock Conpanies in_ 1959 it was conpelled to
consider its position and to decide in a General Body
neeting in June 1960 to dispose of the assets of the
conpany. It was also stated that the partnership agreenent
of 1954 between the Conpany and Rajeswari & Co. stipul ated
that Rajeswari & Co., should have first preference if the
Conpany proposed to sell its assets. The right of pre-
enption was pressed by Rajeswari & Co. and, therefore, a
resol ution was passed in February 1961 at another
Extraordi nary Meeting of the Conpany to sell the |ands and
buildings at a valuation to be fixed by expert opinion. It
was asserted that the assets were sold to Rajeswari & Co.
and the sale proceeds were distributed to the creditors so
that all the creditors were paid off.

Rajeswari & Co. also filed a witten statenent in
opposition to the suit and besides asserting that it had
installed cotton bale presses in the buildings of the
Conpany pursuant to the partnership agreenent between them
it denied any fraudulent intent in purchasing the assets of
the Conpany. It asserted that it acted in good faith and
pai d val ue for the properties.

The trial court decreed the suit on Appril 27, 1965.
Rejeswari & Co. appealed to the High Court of Mdras, and
the H gh Court allowed the appeal, set aside the trial court
decree and dismssed the suit. The Hgh Court held in
substance that the Union of India had failed to satisfy the
provisions of s. 53 of the Transfer of Property Act inasmuch
as the evidence showed that the Conpany had wutilised the
sal e proceeds arising upon the transfer of its assets in
paying off all its other creditors, and that even if the
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Conpany had done so in order to avoid paynent of its incone-
tax dues no relief could be granted to the Union of India.

In this appeal it is urged for the Union of India that
the transfer of assets was effected in favour of a person
who was not a creditor, that the assets had been under-
val ued and that there was evidence to show
179
that the benefit of the sale proceeds was enjoyed by the
Directors of the Conpany who were al so partners of Rajeswari
& Co.

Section 53 of the Transfer of Property Act provides
that every transfer of immoveable property made with intent
to defeat or delay the creditors of the transferor shall be
voi dable at the option of any creditor so defeated or
del ayed. A long line of cases has held that the preference
by a debtor of one creditor  over the others is not ipso
facto deemed fraudulent, and reference may be mde to
Musahar Sahu and Another v. Haki mLal and Another, L.R 43
I ndi an' Appeal s 104 where the Judicial Conmttee of the Privy
Counci |l ~quoted Palles C.B., who said in In re Mroney [1888]
L.R 21 Ir. 27, 62:

"The right of the creditors, taken as a whole, is
that all the property of the debtor should be
applied in paynent of demands of them or sone of
them wi thout any portion of it being parted with
wi t hout consideration or reserved or retained by
the debtor to their prejudice. Now-it follows from
this that 'security given by a debtor to one
creditor ‘upon a portion of or upon all his
property (although the effect of it, or even the
interest of the debtor in making it, may be to
def eat an expected execution-of another creditor)
is not a fraud within the -statute;  because
notw t hst andi ng such an-act, the entire property
remai ns avail able for the creditors or some or one
of them and as the statute gives no right to
rateabl e distribution, (the right of the creditors
by such act is not invaded or affected."

The Judicial Comittee explained that "the transfer
whi ch defeats or delays creditors is not an instrunent which
prefers one <creditor to another; but  an instrunent which
renoves property fromthe creditors to the benefit of the
debtor. The debtor nust not retain a benefit for hinself. He
may pay one creditor and | eave another unpaid: M ddleton v.
Pol | ock. [1876] 2 Ch. D. 104, 108. So soon as-it is found
that the transfer here inpeached was nmade for ~-adequate
consideration in satisfaction of genuine debts, and without
reservation of any benefit to the debtor, it follows that no
ground for inpeaching it lies in the fact that the plaintiff
who al so was a creditor was a | oser by paynent being nade to
this preferred creditor-there being in the case no question
of bankruptcy." This proposition of |aw was re-affirned by
the Judicial Conmittee subsequently in MA PWA MY and
another v. SRMMA Chettyar Firm 56 Indian Appeal s 379.
180

It seens clear that it is open to a debtor to prefer
one or mnore creditors over the others in the paynent of his
debts, and so long as he retains no benefit in the property
the mere circunmstance that sonme creditors stand paid while
others remain wunpaid does not attract the provisions of s.
53 of the Transfer of Property Act. It is not disputed that
the debts satisfied by paynment of the sale proceeds are
genuine. A faint attenpt was nade to show that sonme of the
debts di scharged were owed to persons who were also
Directors of the Conpany. There is no findings by the High
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Court in support of that contention. It was al so urged that
the consideration which passed for the sale of the assets
was i nadequate and that the assets had been underval ued.
Here again there is no finding to support the subnission
The questions raised are questions of fact, and this Court
will not permt such questions to be raised unless there is
mat eri al evidence which has been ignored by the H gh Court
or the finding reached by the Court is perverse.

A point was sought to be nmade by |earned counsel for
the appellant that the transfer of the assets was effected
in favour of Rajeswari & Co. which was not one of the
creditors. It has been found by the H gh Court that the sale
was effected for the purpose of discharging the debts
payabl e by the Conpany. Once it is also found that the
consi deration was not inadequate it is immterial, as the
H gh Court has observed, that the transfer was effected in
favour of a person who was not a creditor. It has been
clearly found that the sale proceeds were enployed for
payi ng off the creditors of the Conpany.

It appears that in consequence of the inpugned transfer
effected by the Conpany the appellant has been wunable to
recover a sum of Rs. 28,240 assessed as incone-tax in October
1961. It rested its suit on s. 53 of the Transfer of
Property Act. Having regard to the findings rendered by the
Hi gh Court on the/ consideration of material on the record
and upon an interpretation of s. 53 which that provision has
uniformy received this appeal cannot be sustained.

The appeal fails and is disnissed with costs.

P.S. S Appeal dism ssed.
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