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ACT:

Central Sales Tax Act--Section 3--Interstate Sale--Sale in
the course of interstate trade--1f novement of goods as a
result of covenant or_ an incident of the contract of
sal e--Miust sal e precede the novenent of goods.

HEADNOTE
By an agreenent entered into between the petitioner, the
Government of India, Burma O | Conpany Linmted and Assam QO

Conpany Limted, it was agreed that all crude oil ~ produced
by the petitioner (except Assam Ol Conpany’'s entitlenent)
be sold to and purchased by the Governnent of | ndia. The

exact clause reads as under :
"All crude oil produced by Gl India excluding
Assam O | Conpany’'s entitlenment in respect of
Ol India s existing areas under clause 20 of
the Pronotion Agreenent wll (subject as
herei nafter provi ded) be, sold to and
purchased by the CGovernnent of India PROVI DED
that after nmeeting as a first call on such oi
the joint annual requirenents upto 21 mllion
tons of Indian Refineries Limted s Baraun
and Nunmati Refineries Assam G| — Conpanys
Di gboi refinery shall have the next cal
thereon wup to a maxi num of 435,000 tons per
annum to the extent that it cannot be
economcally nmet from Assam O Conpany’s
| eased areas."
The petitioner pursuant to the. provisions of the said
clause 7 supplied crude oil to Barauni Refinery of Indian
al Cor por ati on situated in Bihar t hr ough pi pel i ne
constructed and owned by the petitioner Conpany. At Baraun
Refinery the crude oil which flows through the pipes from
the oil fields of Assamis punped into the Indian GOl
Corporation’s tanks and thereafter it is neasured. After
the measurenent is agreed upon, the, Indian G| Corporation
takes delivery on behalf of the Governnment of India. The
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petitioner Conpany has been filing regular sales tax returns
under the Bihar Sales Tax Act and was being assessed under
that Act for the supply of crude oil to the Refinery at
Bar auni treating t he suppl y as intrastate sal es.
Thereafter. the Sales Tax Authority in Assamissued notice
to the petitioner on the, ground that the Central sales tax
was payabl e under the central Sales Tax Act on the supply of
crude oil to the Refinery at Barauni as the sales were in
the course of inter-State trade. The Assessing Authority
hel d that the supply of crude oil to the Refinery at Baraun

by the petitioner attracted Central Sales Tax. In the
present petition, the petitioner seeks a wit of nandanus
directing the Assam Sal es Tax Authorities not to levy the
sales tax under the Central Sales Tax Act on the supply of
crude oil to the refinery at Barauni. |In the alternative

the petitioner prayed for a direction to the Bihar Tax
Aut horities to refund the taxes coll ected.

HELD : Under Section 3 of the Central Sales Tax Act a sale
or purchase of goods shall be deened to have taken place in
the course of inter-State trade or comrerce if the sale or
purchase —occasions novenent of goods from one State to
anot her . "is Court has heldin a nunber of cases that if
the novement of goods fromone State to another is the
result of a covenant or an incident of the contract of sale

then the sale is/an inter-State sale. In this case, the
crude oil was carried from Assamt hrough pipeline to Baraun

in Bihar. Clause 12 of the agreenent ~ provides that the
petitioner shall arrange for the construction of pipeline or
such other related facilities asthe Conpany shall consider
necessary for the transport of crude oil tobe produced by
it to the refinery at Barauni. This would indicate, that

the construction of the pipeline was~ undertaken by the
petitioner in pursuance of the agreenent

798
and that was for the specific purpose of transporting crude
oil to Barauni from Assam - This-can only point to the

conclusion that the parties contenplated that there should
be movenent of goods fromthe State of Assamto the State of
Bi har in pursuance to the contract of sale. It is inmmteria
as to in which state the property in the goods pass". It is
not necessary that the sale nust precede the inter-State
novenent in order that the sale may be deened to -have
occasi oned such nmovenment. The sales were, therefore, in the
course of interState trade and the Bi har Government had - no
jurisdiction to tax the sales under the Sales Tax Laws of
the State. The Bihar Sales Tax Authorities were -directed
not to inpose sales tax under the provisions of Bihar Sales
Tax Act and were directed to refund the sales tax already
col l ected. [800D (G 80OLA-C]

JUDGVENT:
ORI G NAL APPELLATE JURISDICTION : Wit Petitions Nos.  641-
642 of 1970.

Petition Under Article 32 of the Constitution

L. N Sinha, Solicitor General of India, K K Jain,
Bi shaunber Lal and S. K. CGupta, for the Petitioner.

D. Mukherjee and S. N. Choudhury, for the Respondents 1-3.
L.M Singhvi and U P. Singh, for Respondents No. 4-6.

The Judgrment of the Court was delivered by

MATHEW J. An agreenent dated 14-1-1958 was executed by and
bet ween t he Governnent of India, the Burnah G| Conpany Ltd.
and the Assam G| Company Ltd. for the pronotion of a new
conpany inter alia with the object of obtaining mning | ease
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for the production of petroleum and crude oil. The
pronoti on agreenent was |ater on nodified by a supplenenta
agreenment dated 15-2-1959. The petitioner conpany was
incorporated in accordance with the pronotion agreenent as
nodi fied by the aforesaid suppl enental agreenent. By an
adopti on agreenent dated 14-3-1959, the petitioner adopted
the pronotion agreenent of 1958 as nodified by the said
suppl enental agreenent. The petitioner has its head office
in the State of Assamand is engaged in the business of
prospecting petroleum and al so producing and transporting
crude oil from the State of Assam pursuant to t he
prospecting licence and raining | ease granted by the State
of Assam By a second suppl enental agreenent dated 27-7-
1961 executed between the Government of India, Burmah Ol
Conpany Ltd. and Assam Q| Conpany Ltd. and the petitioner

certain provision,-, of the pronmotion agreenent dated 14-1-
1958 were nodified. Clause 7 of the second supplenenta

agreement reads as follows :

"7. Al crude oil. produced by QI India
excluding Assam G| Conpany’s entitlenent in
respect of Ol India s existing areas under

clause 20 of the Pronotion Agreement will
(subj ect as hereinafter provided) be sold to
and purchased by the Government of India
PROVIDED that after neeting as a first call on
such oi/l the joint annual requirenments upto 2
3/4 million tons of | ndi-an Refi neri es
Li mited’ s Barauni and Nunmati Refineries Assam
G|l Conpany’s Digboi Refinery shall have the
next call thereonup to a maxinum of 435, 000
tons per
799
annum to the extent that it cannot be
economcally met from Assam O Company’s
| eased areas."
The petitioner in pursuance to the provisions of clause 7
supplied crude oil to Barauni -and Nunmati Refineries of
Indian G Corporation (previously Indian G Refineries
Ltd.) and to Digboi Refinery of Assam Q1| Conpany Ltd.
through pipe-lines constructed and owned by the petitioner
conpany-. The Barauni Refinery is situated in Bihar while
the other two refineries are situated in the State of Assam
At Barauni Refinery the crude oil which flows through the
pi pes fromthe oil fields of Assamis punped into the Indian
G| Corporation’s tanks and thereafter it is neasured.
After the neasurenents are agreed to by both the parties,
nanely, the petitioner and the Indian G| Corporation, the
crude oil is taken delivery of by the Indian O Corporation
on behal f of the Governnent of India.
The petitioner conpany has been filing regular sales tax
returns before the Bihar Sales-tax authorities under the
Bi har Sal es Tax Act and was being assessed under that Act
for the supply of crude oil to the refinery at Baraun
treating the supply as intrastate sales. For the period
endi ng 31 Septenber 1964, the petitioner conpany sold crude
oil worth Rs. 49,26,813.06 to the refinery at Barauni and
the sanme was subjected to sales tax under the Bihar Sales

Tax Act. In the year 1966, sales tax authorities in Assam
issued notice to the petitioner stating that Sales Tax was
payable on the supply of crude oil to the refinery at
Bar auni under the Central Sales Tax Act as according to them
the sales were in the course of inter-state trade. The
petitioner contended that sales were intrastate and not
subject to tax under the Central Sales Tax Act. By the

assessment order dated 31-3-1966, respondent No. | negatived
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the contention raised by the petitioner and held that by
suppl yi ng crude oil to the refinery at Barauni t he

petitioner effected sales of oil to the Indian G| Conpany
and that they were sales in the course of inter-State trade
and assessed the petitioner-conpany to pay a tax of Rs.
4,47,892. 10 (Annexure J). By another order dated 31-3-1966,
the petitioner was assessed to sales tax under Central Sales
Tax Act to Rs. 12,23,072.90 by respondent No. 1 (Annexure
K).
In these wit petitions the petitioner prays for quashing
Annexures J and K and for a mandanus directing respondents |
to 3 not to levy sales tax under the Central Sales Tax Act
on the sale of crude oil supplied by the petitioner to the
refinery at Barauni
In the alternative, the petitioner prays for
1. the issue-of a wit, order or direction in
the nature of mandamus directing respondents
4, 5 and 6 not to levy tax under the Bihar
Sal es~ Tax Act on the sales of crude oil nade
by the petitioner to the refinery at Barauni
2. Awit, order or direction in the nature of
certiorari~ quashing the various assessnent
orders passed by respondent No. 4 on the sales
of crude oil made by the petitioner-conpany to
the refinery at Barauni; and
800
3. Awit, order or direction in the nature of
a mandanus directing the respondents 4 to 6 to
refund the various-amounts collected as sales
tax fromthe petitioner conpany.
The question for consideration in these wit petitions is
whet her the sales nmade by the petitioner in  pursuance to
clause 7 of the second suppl enental agreenent to Governnent
of India through the agency of Indian GO Corporation were
sales in the course of inter-state trade and were therefore
liable to sales tax wunder the Central Sales Tax Act.
Section 3 of the Central Sales Tax Act provides :
"3. A sale or purchase of goods ‘shall be
deened to take place in the course of ‘inter-
State trade or commerce iif -the sale or
pur chase-
(a) occasions the novenent of goods from  one
State to another; or
(b) is effected by a transfer of docunents  of
title to the goods during their noverment from
one State to another."
This Court has held in a nunmber of cases that if the
nmovenent of goods fromone State to another is the result of
a covenant or an incident of the Contract of Sale, then the
sale is an inter-state sale. See Tata Iron & Steel Co. Ltd.
v. S. R Sarkar(l) and The State of Jammu & Kashmir & Os.
v. Caltex (India) Ltd. (2). Here, the crude oil was carried
from Assamthrough the pipelines specially constructed by
the petitioner to the refinery at Barauni in Bihar and there

the oil was punped and delivered to the Indian al
Cor por ati on. Clause 12 of the agreenent dated 14-1-1958
provi des that the petitioner shall arrange for t he

construction of pipeline or such other related facilities as
the conpany shall consider necessary for the transport of
crude oil to be produced by it to the refinery at Barauni

This would indicate that the construction of pipeline was
undertaken by the petitioner in pursuance of the agreenent
and that that was for the specific purpose of transporting
crude oil to Barauni from Assam This can only point to the
conclusion that the parties contenplated that there should
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be nmovenent of goods fromthe State of Assamto the State of
Bi har in pursuance to the contract of sale.
Clause 7 of the 1961 agreenent must needs be read with its
precursory clause 12 of the 1958 agreenent since all the
contracting parties were well aware of their respective
obligations in the transactions arising out of the severa
agr eenent s- not one of which can be | ef t out of
consi derati on.
Even t hough clause 7 of the suppl enental agreenment does not
expressly provide for nmovement of the goods, it is clear
that the parties envisaged the novenent of crude oil in
pursuance to the contract from
(1) [1961] 1 S.C R 379 at 391
(2) 17 S.T.C. 612
801
the State of Assamto the State of bihar. In other words
the novement of crude oil fromthe State of Assam to the
State of Bi har was an-incident of the contract of sale. No
matter  in which State the property IF the goods passes, a
sal e whi'ch occasions "novenent of goods fromone State to
another is a sale in tile course of inter-state trade". The
inter-State movement npust be the result of a covenant
express or inplied inthe contract of sale or an incident of
the contract. It ~is not necessary that the sale nust
precede the inter-State novenent in order that the sale nmay
be deened to have occasi oned such noverent. it is also not
necessary for a sale to be deened to have taken place in the
course of inter-State trade or commecrce, that the covenant
regarding interstate novenment ~nust be specified in the
contract itself. It would be enough if the movenent was in
pursuance of and incidental to the contract of ~ sale. See
State Tradi ng Corporation v. State of Msore(1).
Therefore, we think think that the sales in question were
sales in the course of interstate trade and that the ' Bihar
Government had no jurisdiction to tax the sales under the
Sales Tax law of the State. ’'The petitioner is, therefore,
entitle to the alternative reliefs prayed for in the wit
petitions, nanely, that respondents 4 to 6 in each of the
petitions should be enrolled not to inpose sales tax under
the provisions of the Bihar Sales Tax Act in respect of
sal es made in pursuance of clause 7 and that they should be
directed to refund to the petitioner the sales tax connected
from the petitioner by way of sales tax as the various
assessnment orders made by respondent No. 4 stand quashed.
"The wit petitions are allowed to the extent indicated and
they are dismissed in other respects. In the circunstances,
we nake no order as to costs.
P. H. P.

Petitions allowed in part.
(1) 14 Ss. T.C. 188.
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