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ACT:

I ndi an Penal /Code. ss. 300 302 and 304-Mrder and
cul pable hom cide not anounting to nurder-Distinction
bet ween.

Indian Evidence  Act-Evidence-Appreciation of - Dyi ng
declaration-1f true, whether corroboration necessary-Death
caused and/or atrocities perpetrated while in police
cust ody- Bur den of pr-oof - Need for re-examnation by
| egi sl ature.

Crimnal Law Petty details and minor contradictions in
evi dence- Whet her can tilt the scal e of justice.

HEADNOTE:

Respondent 1 was the Station House Oficer and
Respondents 2 to 4 were attached as constables to the Police
Station. The prosecution alleged that a conplaint was filed
against the deceased for cattle trespass. The Respondent
pursuant to the said conplaint sought to extort _illegal
gratification from the deceased for hushing up the case.
Respondent 2 succeeded in obtaining Rs. 100 and nmade a
further demand of Rs. 200. The deceased refused to oblige
himand nmade a conplaint to the Superintendent of Police,
who forwarded it to Respondent 1 for inquiry | and report.
This incensed Respondent 1. The deceased was arrested and
brought to the Police Station by Respondents 3 and 4 at
about 10.00 A M Sane day at about 6.00 P.M the deceased
succunbed to injures which were caused to hi mby Respondents
while he was in their custody.

The Sessions Court tried the four Respondents,
convi cted each of them under section 304, Part 2 of the
Penal Code while Respondent | was also convicted under
section 220 of the Penal Code and all were sentenced to
different ternms of inprisonment.

The Respondents appealed to the H gh Court and a
Single Judge set aside their order of convictions and
sent ences.

Al owi ng the Appeal of the State
622
N

HELD: 1. It is inpossible to sustain the judgment of
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the Hgh Court as it has totally overlooked crucial evidence
led by the prosecution and taken an unrealistic view of
unequi vocal facts. 1t has not even adverted to the reasons
given by the trial court for holding the Respondents guilty
of the offences of which they were convicted. [625B-C

2. It is quite clear that upon the evidence |led by the
prosecution only one conclusion is possible, which is, that
the Respondents inflicted injuries upon Brijlal while he was
in their custody, thereby causing his death. [635F]

3. It is well-settled that, as a matter of law, a dying
decl aration can be acted upon w thout corroboration. There
is not even a rule of prudence which has harden d into a
rule of lawthat a dying declaration cannot be acted upon
unless it is corroborated.  The primary effort O the Court
has to be to find out whether the dying declaration is true.
If it is, no question of corroboration arises. It is only
If the circunstances surrounding the dying declaration are
not clear or _convincing that the Court wmy, for its
assurance, look for corroboration to the dying declaration
[ 628D E]

The instant case. is a typical illustration of that
class of cases in which the Court should not hesitate to act
on the basis of an uncorroborated dying declaration The
circunst ances | eave no doubt that the dying declaration nade
by the deceased to the Judicial Magistrate to the effect
that he was beaten by Dar ogah and the constables at the
Police Station is true in every respect and it is safe to
accept the same. [628F;, G 629A-B]

Khushal Rao v. The State of ~Bonmbay, [1958] SCR 552,
Harbans Singh v. State of Punjab, [1967] Supp. |SCR 104 and
Gopal singh v. State of MP, [1972] 3 SCC 268, followed.

4. The distinction between nurder and cul pabl e hom ci de
not amounting to murder is often |ost sight of, resulting in
undue liberality in favour of undeserving culprits |ike the
respondent - police officers Except in cases covered by five
exceptions nentioned in section 300 of the Penal Code,
cul pable homcide is nurder if the act by which the death is
caused is done with the intention of causing death, or if
the act falls within any of the three «clauses of section
300, nanely, 2ndly, 3rdly and 4thly. [630 F-(

The instant case, appears to fall under -the clause
"2ndly’ of section 300 since the act by which the death of
was caused, was done with the intention of causing such
bodily injury as the Respondents knew to be likely to cause
his death. It is regrettable that the Sessions Court
convicted the Respondents under section 304 instead of
convicting them under sect on 302 of the Pen 11 Code. This
Court, would not however pursue the matter further since the
State did not fled an appeal against the judgnent of the
Sessions Court. [630H;, 631A]

5. The record of the case is disproportionately bul ky
to the narrow Point which is involved in the case. It is not
an unusual experience that the wood is mssed for the trees
when a Judge is confronted with a junbl ed-up nass of data
623
relevant and irrelevant. it 1is necessary in such cases to
find the central point of the case and to concentrate upon
evi dence which bears upon that point. Petty details which
befog the real issue and contradictions in the evidence
which are inevitable when a story is narrated under the
stress of a grave crine, ought not to be permtted to tilt
the scales of justice. The nore a Judge gets bogged down in
superfluous details the greater is the likelihood of his
straying away from evidence which can clinch the issue.
[625C-E] R
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In the instant case, the Hi gh Court m ssed or m stook
the salient features of the case and enbarked upon a hair-
splitting exercise while appreciating the evidence.

6. Remand orders are often passed nechanical,y without
a proper application of mnd. In this case, the Magistrate
was led into passing an order of remand on the basis of the
usual statement that the offence of which the accused was
charged was still under investigation. What is inportant is
that deceased had not conmitted any offence at all for which
1- could be remanded and, far from being an accused, he was
in the position of a conplainant. Respondent 1 was the
architect of his remand and the notive for obtaining the
remand order was to keep himin custody so as to prevent him
fromdisclosing to his people who beat himand where. [627D
Fl

7. It is necessary that the Governnent anmends the | aw
appropriately so that policemen | who commit atrocities on
persons who are'in their custody are not allowed to escape
by reason of paucity or absence of evidence. Police Oficers
al one and none else. can give evidence as regards the
circunstances in which a person in- their custody cones to
receive injuries while-in their custody. Bound by ties of a
ki nd of brotherhood, they ~often prefer to remain silent in
such situations and when they choose to speak they put their
own gl ass upon facts and pervert the truth. The result is
that persons on whom atrocities are -perpetrated by the
police in the sanctum sanctorum OF the Police Station, are
left without evidence to prove who the offenders are. The
law as to the burden of proof in such cases nmay be re-
exam ned by the |legislature so-that hand-maids of |aw and
order do not use their _authority and opportunities for
oppressing the innocent citizens, who |look to them for
protection. [631C E]

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No 69
of 1 975 .
From the Judgnent and Order - dated 13th May, 1974 of
the All ahabad H gh Court in Crimnal Appeal No. 269 of 1973.
M R Sharma, Dalveer Bhandari, H M Singh and Mss
Rachna Joshi, for the Appellant
RK Garg, V J. Francis and N M Popli for -the
Respondent s.
624
The Judgrment of the Court was delivered by
CHANCRACHUD, C.J. This is an appeal by the State of
U P., against the judgnent of a |earned single Judge of the
Al | ahabad High Court, setting aside the order of conviction
and sentence passed by the |earned Sessions Judge, Fatehpur
agai nst the four respondents. Respondents 1 and 2, Ram Sagar
Yadav and Shobha Nath alias Pujari were convicted by the
| earned Sessions Judge under section 304. Part 2, of the
Penal Code and were sentenced to rigorous inprisonnent for
seven years. Respondent 1 was also convicted under section
220 of the Penal Code for keeping a person in confinenent
corruptly and was sentenced to rigorous inprisonment for
five years Respondents 3 and 4 were convicted under section
304, Part 2 of the Penal Code and were sentenced to rigorous
i mprisonnent for three years.
Respondent |, Ram Sagar Yadav, was the Station House
Oficer of the Hussainganj Police Station, District
Fat ehpur, while the remaining three respondents were
attached to that ©police station as constables. On the
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norni ng of August 29, 1969 respondents 3 and 4 went to
vill age Hai batpur, arrested the deceased Brijlal and brought
himto the police station at about 1().()0 A°M Brijlal died
the same day at about 6.00 P.M due to the injuries which
wer e caused to himbetween the tine that he was brought to
the police station and the forenoon of August 29.

The case of the prosecution is that the respondents
wanted to extort illegal gratification from Brijlal in
connection with a conplaint which was filed agai nst him by
one Faheeman Faqgirin for <cattle trespass. Respondent 2,
Shobha Nath, had succeeded in obtaining a sum O Rs. 100
fromBrijlal wth an assurance that no steps will be taken
against him in that conplaint. Respondent 2 denanded a
further sumof Rs. 200 fromBrijlal for hushing up the case.
which the latter refused to pay. Instead, on August 7, 1969
he sent a conplaint (Exhibit Ka-2) to the Superintendent of
Pol i ce, Fatehpur, conplaining that a bribe was being
demanded from himby  respondent 2, a policeman of the
Hussai nganj Police ~Station. That conplaint was forwarded by
the Superintendent of Police to respondent | for inquiry and
report. Being incensed by the 'audacity’ of Brijlal in
conpl ai ni ng agai nst a policeman under his charge, respondent
| sent respondents 3~ and 4 to bring Brijlal to the police
station in order that he could be taught a proper |esson
That is the genesis of Brijlal’s arrest. Apart from Faheeman
Faqgirin's conplaint that Brijlal’s bullock had damaged her
crop, there was no conplaint or charge against him
625

We have heard ‘this appeal at reasonable |ength and
both Shri MR Sharma, who appears on ~behalf of the
appel lant and Shri R K- _Garg who appears on behal f of the
respondents, have taken us through the rel evant evidence and
the judgnents of the Hi gh Court and the Sessions Court. Upon
a consideration of that evidence, we find it inmpossible to
sustain the judgnent of the Hgh Court. 1i has totally
over|l ooked crucial evidence led by the prosecution in
support of its case and, with respect, taking an unrealistic
vi ew of unequivocal facts, it has not even adverted to the
reasons given by the trial court in support of its
conclusion that the respondents are guilty of the offences
of which it convicted them

The record of the case is disproportionately bulky to
the narrow point which is involved in the case. It is not an
unusual experience that the wood is nmissed for the trees
when a Judge is confronted with a junbl ed-up nass of dat a,
relevant and irrelevant. It is necessary 'in such cases to
find out the central point of the case and to concentrate
upon evi dence which bears wupon that point. Petty details
which befog the real issue and minor contradictions in the
evi dence which are inevitable when a story is narrated under
the stress of a grave crinme, ought not to be pernitted to
tilt the scales o justice. The nore a Judge gets bogged down
in superfluous details, the greater is the likelihood of his
straying away from evidence which can clinch the issue. In
the instant case, the H gh Court mssed or mstook the
salient features of the case and, in the result, enbacked
upon a hair-splitting exercise while appreciating the
evi dence.

We do not propose to discuss nore than is strictly
necessary since it is quite clear that upon the evidence |ed
by the prosecution only one conclusion is possible, which
is, that the respondents inflicted injuries wupon Brijla
while he was in their custody, thereby causing his death.

Brijlal was hale and hearty on the norning of August
29, 1969. He was ploughing his field when respondents 3 and
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4 reached Hai batpur in order to arrest him They took himon
foot to the Hussaniganj Police Station which is about 3 km
away from Hai batpur. They reached the police station at
10.00 AM Two hours later, Brijlal was taken in a police
van to the Court of the learned Additional District
Magi strate for obtaining remand. Shri R C. N gam the
Presiding Oficer of the Court, had finished the w nding
list of the remand applications, at the end of which the
Moharir of the

626

Court informed himthat a remand order had remained to be
passed agai nst an accused who was brought from the
Hussai nganj Police Station and that the accused could not be
produced in Court since he was |lying in the verandah in a
badly injured condition. Shri N gam (P.W 5) says in his
evi dence that since the accused could not be brought to the
Court-room he hinmself ~went to the verandah where the
accused was |ying and he asked him his name. The accused was
unable to respond at first since his condition was "very
serious" 'but, on repeated inquiries, the accused told Shri
Ni gam that  his nane was Brijlal. On being questioned as to
how he cane to receive the injuries, Brijlal replied that
"t he Darogah of Hussainganj and the constables had beaten
himvery badly’. Shri N gamnmade a note of the statenent
made by Brijlal on the remand application (Exhibit Ka-1).
That application bears Shri N ganm s sighature and the thunb
i mpression of Brijlal.

Shri  Nigami s evidence is of a crucial character since
it establishes ,. beyond any - doubt, that Brijlal had
extensive injuries on his person and that, at the earliest
opportunity, he involved the policenen of the Hussai nganj
Police Station as the authors of those injuries, It is as
transparent, as any fact can be, that the injuries which
were found on the person of Brijlal were caused to him at
t he Hussainganj Police Station. The few and sinple steps in
the | ogical process |eading to that conclusion are that
Brijlal had no injuries on his person when he was arrested
at Hai batpur in the norning or  when he was brought to the
police station at about 10.00 A.M - and that, ~when he was
sent for remand he had a |arge nunber of injuries on his
person which had induced a state of shock. W are unable to
see what other explanation can reasonably be given of this
chain of facts except that the injuries were caused to
Brijlal by the policenen attached to the Hussai nganj Police
Station. Wio, fromanongst them is or are responsible for
causing the injuries has undoubtedly to be considered. But,
there is no escape fromthe conclusion that Brijlal was
assaulted while he was in custody of the respondents at the
Hussai nganj Police Station

The evidence of Laxm Narain, P.W No. 17, who was one
of the constables attached to the Hussai nganj Police Station
has an i nportant bearing on the guilt of the respondents, an
aspect which has escaped the attention of the Hi gh, Court.
Laxm Narain says that when he went to the police station at
about 10.45 a.m On August 29,1969, respondent 1, the
Station House Officer, and the other three respon-

627

dents were present at the police station; that Brijlal was
lying in the lock-up of the police station shrieking in
pain; and that, when Brijlal was handed over to his custody
for being taken to the Magistrate, there were a nunber of
infjuries on his arns and legs. According to Laxm Narain

and that is undisputed, respondent 1 also acconpani ed him
and Brijlal to the Magistrate’s court. It seenms to wus
surprising that respondent | was nowhere on the scene in the
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Magi strate’s court, especially in the light of the fact that
Brijlal’s was an unusual case in which, the prisoner for
whom remand was to be obtained was in a precarious condition
due to the injuries suffered by him It was respondent |
who, being the S.H O, had the custody and care of Brijlal
Instead of making hinself available to the Magistrate for
explaining how Brijlal came to be injured, he resorted to
the expedient of deputing Laxmi Narain to face the
Magi strate. Laxmi Narain has also stated in his evidence
that Brijlal told the Mgistrate that the Darogah and the
constabl es of the Hussainganj Police Station had assaulted
hi m

It is notorious that remand orders are often passed
nmechani cally without a proper application of mnd. Perhaps,
the Magistrates are not to blane because, heaps of such
applications are requiredto  be disposed of by them before
the regular work of the day begins. Shri N gam has to be
conplimented for~ the sense of duty and humanity which he
showed in  |eaving his seat and going to the verandah to see
an hunble wvillager like Brijlal. It is obvious that he was
led into passing an order of remand on the basis of the
usual statement that the offence of which the accused was
charged was still under investigation. What is inportant is
that Brijlal had not conmtted any offence at all for which
he could be remanded and, far from being an accused, he was
in the position of /a conplainant. Respondent | was the
architect of his remand and the notive for obtaining the
remand order was to keep Brijlal in custody so as to prevent
himfrom di scl osing to his people who beat himand where.

After obtaining the remand order, Brijlal was sent to
the Fatehpur District Jail at 3.40 p.m Sheo Shanker Sharmm,
P.W8, who was the Assistant Jailor of the Fetehpur Jail
says that when he examined Brijlal at about 3.45 p.m while
admitting him to the Jail, he found that there was swelling
on his hands, legs and knees. Brijlal was unable to get up
and on being questioned, he told Sharna that the policenen
bel onging to the Police Station arrested himH
628
fromhis field, took himto the Police Station and conmitted
"marpit" on him as a result of which the was wunable to
stand. Finding that Brijlal’'s condition was serious, he
called the Jail Doctor.

Dr. S C Msra PW 21, went to the District Jail
at about 5.20 IS p.m He found that there were 19 injuries
on the wvarious parts of Brijlal 's person. On being
guestioned, Brijlal told him in a faltering voice that he
had been beaten by the policemen. Dr. Msra says that
Brijlal's condition was precarious but that, he had neither
any fever nor any synptons of Pneunpnie. The evidence of Dr
Msra proves that Brijlal died on account of the injuries
received by himand that, the suggesti on nade by the defence
that he died on account of sone kind of a fever | or on
account of the pneunonic condition of his lungs, is utteiy
basel ess. The congestion in his lungs was the result of the
beating adm nistered to him

It is well-settled that, as a natter of law, a dying
declaration can be acted upon w thout corroboration. (See
Khushal Rao v. The State of Bonbay(1l);Harbans Singh v.State
of Punjab,(2) and Gopalsingh v. State of MP.)(3) There is
not even a rule of prudence which has hardened into a rule
of law that a dying declaration cannot be acted upon unl ess
it is corroborated. The primary effort of the Court has to
be to find out whether the dying declaration is true. If it
is, no question of corroboration arises. It is only if the
ci rcunmst ances surrounding the dying declaration are not
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clear or convincing that the Court may, for its assurance,
| ook for <corroboration to the dying declaration. The ease
before us is a typical illustration of that class of eases
in which, the Court should not hesitate to act on the basis
of an uncorroborated dying declaration. Brijlal had no
reason for involving the policenmen falsely for having
assaulted him There was no possibility of anyone tutoring
him for the sinple reason that he was in the exclusive
custody of the policenmen of Husssainganj Police Station. It
is the respondents who were in a position to exert influence
over him No one else had access to him which not only
excludes the possibility of his being tutored, but which
al so excl udes the possibility that he was assaulted by any
one else. Indeed, the circunstances of the case |eave no
doubt that the dying declaration

(1) [1958] SCR 552.

(2) [19621 Supp. 1 SCR 104,

(3) 119721 3 SCC 268.
629
nmade by Brijlal to Shri Nigamis true in every respect. W
consider it safe to accept the statenment nmade by Brijlal to
Shri Nigam that he was beaten by the 'Darogah and the
constabl es’ of the Hussai nganj Police Station

The only question which remains for consideration is
as to the identity of the persons belonging to the
Hussai nganj Police Station who participated in the assault
on Brijlal. Respondent | is directly and specifically
inmplicated in the dying declaration. He was the "Darogah'
of that Police Station. Laxm Narain says in his evidence
that at 10.45 a.m when Brijlal® was brought to the police
station by respondents 3 and 4 respondent | was present. It
is difficult to believe that The police constables would
beat an accused so nercilessly in the police station w thout
t he conni vance, consent or coollaboration of the | Station
House Officer. The Police Station of Hussainganj is not so
large that the Station House O ficer would not know what is
happeni ng there during his presence. The possibility of any
other officer being a "Darogah™ is renoved by the evidence
of S.1. Bajrang Bahadur Singh, P.W 19, who says that, at
the relevant tinme, there was no other Second O ficer at the
Hussai nganj Police Station except him

Any doubt lurking about the invol vement of respondent
Il in the incident is renoved by his own conduct. Though he
was unquestionably present at the police station at -the
material time, he prepared a false record.in order to show
that he had gone for the purpose of an identification parade
to another place. W agree with the |eaned Sessions Judge
that the record was thus prepared by respondent 1 falsely in
order to support the defence of alibi. That, indeed, was his
defence at the trial. He al so prepared false record to show
that Brijlal was involved in a dacoity case and was brought
to the police station for that reason. There was no such
charge against Brijlal and yet, respondent ], as the S.H O,
aut horised or allowed respondents 3 and 4 to go Hai batpur
for arresting Brijlal. The true reason for arresting hi mwas
that the respondent were incensed at the conplaint nade by
Brijlal against respondent 2 for extorting a bribe.

In so far as respondent 2 is concerned, he is truly
the cause of the assault on Brijlal. It was he who had
extorted a bribe fromBrijlal and was attenpting to get some
noney from him Brijlal sent a conplaint on August 7, 1969
to the Superintendent of Police, Fatehpur, conplaining
agai nst respondent 2. That conpl ai nt havi ng
630
been referred for inquiry and report to the Hussainganj
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Police Soltion, respondents hatched a conspiracy to put
Brijlal under arrest, bring himto the police station and
assault him

In so far as respondents 3 and 4 are concerned, it is
they who arrested Brijlal on a false charge of dacoity and
brought himto the police station at 10 a.m, on August 29.
Shortly thereafter, constable Laxm Narain found that
Brijlal was 1lying in the lock-up in a badly injured
condi tion and was shrieking in agony.

In the light of these findings, it is unnecessary to
refer to the evidence of P.W. 6. 7 and 9 who are
respectively the nephew, the daughter and the wfe of
Brijlal. W agree with the | earned Sessions Judge that these
persons went to the police station imrediately after Brijla
was taken there under ~arrest. It is not, however, possible
to say wth a reasonabl e amunt of certainty that they saw
the respondents assaulting Brijlal. They reached the police
station quite sone time after Brijlal was taken there and
it would 'be too much of a coincidence to suppose that they
arrived . at ~the police station precisely at the tinme when
Brijlal was being beaten. They m ght have heard the shrieks
of Brijlal who was withingin pain. But, standing outside
the police station, as they were, it could not have been
possible for themto see who was assaulting Brijlal. The
limted rel evance /of their evidence is for show ng, apart
fromthe other circunstances stated above, that Brijlal was
lying infjured in the police station

For these reasons, we allow this appeal, set aside the
judgrment of the High  Court and affirmthat of the Sessions
Court. It is to be greretted that the [ earned Sessions
Judge convicted the respondents under section 304 instead of
convicting them under section 302 of the Penal Code. The
di stinction between nmurder and cul pabl e homicide not
anmounting to nurder is often lost™ sight of, resulting in
undue liberality in favour of undeserving culprits like the
respondent - pol i ce of ficers, Except in cases covered by the
five exceptions nentioned in section 300 of the Penal Code,
cul pable homicide is nurder if the act by which the death is
caused is done with the intention of causing death, or if
the act falls within any of the three «clauses of section
300, nanely, 2ndly, 3rdly and 4thly.  In this -case, the
injuries suffered by Brijlal would appear to fall under the
clause '2ndly’ of section 300, since the act by which his
death was caused was done with the intention of causing such
bodily injury as the respondents knew to be likely to cause
his death. However, we will not pursue that nmatter
631
any further since the State did not file an appeal against
the judgnent of the |earned Sessions Judge asking that the
respondents should be convicted under section 302 of the
Penal Code and since the prosecution did not |ead sufficient
evi dence through the Medical Oficer in order to bring out
the true nature of the injuries suffered by Brijlal

Before we close, we would Ilike to inpress upon-the
Government the need to anmend the |aw appropriately so that
poli cemen who comit atrocities on persons who are in their
custody are not allowed to escape by reason of paucity or
absence of evidence. Police Oficers alone, and none el se,
can give evidence as regards the circunstances in which a
person in their custody cones to receive injuries while in
their custody. Bound by ties of a kind of brotherhood, they
often prefer to remain silent in such situations and when
they choose to speak, they put their own gloss upon facts
and pervert the truth. The result is that persons, on whom
atrocities are perpetrated by the police in the sanctum
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sanctorumof the police station, are left wthout any
evidence to prove who the offenders are. The law as to the
burden of proof in such cases nmay be re-exanm ned by the
| egi sl ature so that hand-nmaids of [aw and order do not use
their authority and opportunities for oppressing the
i nnocent citizens who look to them for protect on. It is
ironcial that, in the instant case, a person who conpl ai ned
against a policeman for bribery, was done to death by that
policeman, his two conpanions and his superior officer, the
Station House Oficer. The wvigilant Mgistrate, Shri R C
Ni gam deserves a word of praise for dutifully recording the
dyi ng declaration of the victim which has conme to
constitute the sheet anchor of the case of the prosecution
A P J. Appeal all owed.
632




