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PETI TI ONER
UNI TED BANK OF | NDI A
Vs.
RESPONDENT:
THE DEBTS RECOVERY TRI BUNAL & ORS
DATE OF JUDGVENT: 08/ 04/ 1999
BENCH

G B. Patt anai k, M B. Shah

JUDGVENT:

PATTANAI K, J.
Leave granted.

The appellant,” United Bank of India filed a suit in
the Hi gh Court of Calcutta which was registered as Suit No.
276 of 1991, claimng different reliefs against the three
def endant s. VWiile the suit was pending, the Parlianent
enacted the Recovery of Debts Due to Banks and  Financia
Institutions Act, 1993 (hereinafter referredto as ’'the
Act’) to provide for the establishnment of tribunals for
expedi tious adjudication and recovery of debts due to Banks
and Financial Institutions and for “matters connect ed
therewith or incidental thereto.~ The Act came into force on
24th of June, 1993. By operation of Section 31 of the Act,
the suit in question stood transferred to the Debts Recovery

Tribunal, established under the Act and was renunbered as
Transferred Application No. 163 of 1996. The respondents
noved an application before the tribunal, cont endi ng
t her eunder that the tribunal had. no jurisdiction to

entertain suit in question in view of the nature of the
reliefs prayed for and as such, plaint should be returned to
the plaintiff for being filed in the H gh Court itself. ~The
tribunal di sposed of the applications- filed by t he
def endants hol ding that the tribunal has the jurisdiction to
decide the claimof the plaintiff. The three defendants,
thereafter filed three separate applications under Article
227 of the Constitution of India, challenging the -orders
passed by the tribunal. By the inmpugned order, the High
Court set aside the order of the tribunal on a finding that
under the Act, the tribunal gets jurisdiction to entertain
and decide applications from the banks and financia
institutions for recovery of debts due to such banks —and
financial institutions but the plaintiff’s claimin question
cannot be held to be a "debt’ as defined in Section 2(g) of
the Act inasmuch as the claimis of an wundeterm ned sum
which is required to be ascertained upon an inquiry to be
conducted by the tribunal. The H gh Court was also of the
view that the suit as franed, is one for danages and
conpensation which is required to be quantified before a
decree to be passed and such a suit will not be within the
purview of the provisions of the Act in question. Wth
these concl usions, the applications of the defendants having
been all owed, the plaintiff has approached this court.
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M. G L. Sanghi, the | earned Seni or Counsel
appearing for the plaintiff-appellant contends that the
plaint read as a whole on the basis of averments made and
the reliefs sought for, it cannot be held to be a suit for
damages but on the other hand, it is essentially a suit for
realisation of noney due to a bank which has beconme due in
course of the business activity undertaken by the bank and
as such it is a suit for recovery of a debt under Section
2(g) of the Act and the High Court committed error in
hol ding that the tribunal had no jurisdiction. M. Sanghi,
further contended that while deciding the question as to
whet her the claimin question can be adjudi cated upon by the
tribunal constituted under the Act, the substance of the
matter has to be |ooked into. According to M. Sanghi, a
suit for recovery of debt from one of the defendants does
not cease to becone so merely because certain ancillary and
incidental relief has been sought for against sone other
defendants. M. Sanghi, lastly urged that the very purpose
and object of the Act will be frustrated if the suit in
guestion -is not allowed to be disposed of by the tribuna
constituted under the Act and on the other hand is rel egated
to the ordinary civil court as has been ordered by the Hi gh
Court in the inpugned Judgnent. According to M. Sanghi
the expression "debt’ in Section 2(g) is of wide anplitude
and there should be no justificationto give a narrower

nmeaning and thereby Ilimting the jurisdiction of the
tribunal
M. Gupta, the learned Senior Counsel, appearing for

the defendants on the other hand contended ‘that the
plaintiff’s claimis one for danmages and conpensation which
woul d again be dependant upon the “inquiry or receiving
information fromthe defendants 2-and 3 with regard to the
refund pay orders and the statenent of accounts thereof.
According to M. Gupta, howsoever w de the expression
"debt’ in Section 2(g) of the Act may be, it will certainly
not enconpass within itself the claimof the plaintiff-bank

as there has been no borrowing fromthe plaintiff-bank by
the defendant No. 1 and, therefore, the High Court was
fully justified in comng to the conclusion that the
tribunal has no jurisdiction to entertain the suit  in
guesti on.

In view of the rival stand of the parties, the short
guestion that arises for consideration is, as to whether the
said claim of the plaintiff can be said to be aclaim for
recovery of debts due to the plaintiff as provided under
Section 17(1) of the Act. The answer to this question in
turn woul d depend upon the neaning of the expression 'debt’
as defined in Section 2(g) of the Act. Before we  exam ne
the two provisions referred to above, it is to be borne in
mnd that the procedure for recovery of debts due to the
banks and financial institutions which was being followed,
resulted in a significant portion of the funds being
bl ocked. To renedy the locking up of huge funds, the
Finance Mnister introduced "The Recovery of Debts Due to

Banks and Financial Institutions Bill, 1993", which was
passed by the Parlianent and the Act has come into
exi stence. The statement and objects of the Act as
reflected in the Bill introduced by the Mnister in the

Parliament may be extracted hereunder in extenso:

" Banks and fi nanci al institutions at pr esent
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experience considerable difficulties in recovering | oans and
enforcenent of securities charged with them The existing
procedure for recovery of debts due to the banks and
financial institutions has bl ocked a significant portion of
their funds in unproductive assets, the value of which
deteriorates with the passage of time. The Conmittee on the
Fi nanci al System headed by Shri M Nar asi tham  has
considered the setting up of the Special Tribunals wth
special powers for adjudication of such matters and speedy
recovery as critical to the successful inplenentation of the
financial sector reforns. An urgent need was, therefore,
felt to work out a suitable nmechani smthrough which the dues
to the banks and financial institutions could be realised
without delay. |In 1981, a Conmittee under the Chairnmanship

of Shri T. Tiwari _had examined the legal and other
difficulties faced by banks and financial institutions and
suggested renedi al measures including changes in | aw. The

Tiwari ~ Comm ttee had al so suggested setting up of Specia
Tribunals for recovery of dues of the banks and financia
institutions by follow ng a sunmary procedure. The setting
up of Special Tribunals will not only fulfil a Ilong-felt
need, but also will~ be -an inportant step in the
i mpl enentation of the Report of Narasi mham Conmittee.
VWereas on 30th Septenber, 1990 nore than fifteen | akhs of
cases filed by the public sector banks and about 304 cases
filed by the financial institutions were pending in various
courts, recovery of debts involved nore than Rs.5622 crores
in dues of Public Sector Banks and about Rs.391 crores of
dues of the financial institutions: The |ocking up of such
huge amount of public noney - in-litigation prevents proper
utilisation and recycling of the funds for the devel opnent
of the country. The Bill seeks to provide for the
establishment of Tribunals and Appellate Tribunals for
expedi tious adjudication and recovery of debts due to banks
and financial institutions. Notes on clauses explain in
detail the provisions of the Bill

The Act and the relevant provisions will have to be
construed bearing in mnd the  objects for ~ which the
Parliament passed the enactnment. The prime object of the
enactment appears to be to provide for the establishment of
tribunals for expeditious adjudication and recovery of debts
due to banks and financial institutions and for matters
connected therewith or incidental thereto.

The expression 'debt’ has been defined in Section 2(9)
to mean: "Sec.2(g) : ’'debt’' means any liability(inclusive
of interest) which is alleged as due from any person by a
bank or a financial institution or by a consortium of  banks
or financial institutions during the course of any business
activity undertaken by the bank or the financial institution
or the consortiumunder any law for the time being in force,
in cash or otherw se, whether secured or unsecured, or
whet her payabl e under a decree or order of any civil court
or otherw se and subsisting on, and legally recoverabl e on
the date of the application."

Section 3(1) provides for establishnment of tribuna
whi ch reads as under

"Section3(1): The Central Government shall, by
notification, establish one or nore Tribunals, to be known
as t he Debt s Recovery Tribunal, to exerci se t he

jurisdiction, powers and authority conferred on such
Tri bunal by or under this Act."
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Section 17(1) provides the jurisdiction, powers and
authority of tribunal which reads as under

"Section 17(1) : A Tribunal shall exercise, on and
from the appointed day, the jurisdiction, powers and
authority to entertain and decide applications from the
banks and financial institutions for recovery of debts due
to such banks and financial institutions".

Section 18 bars the jurisdiction of other courts and
authority on and fromthe appointed day to exercise any
jurisdiction in relation to the matters specified in Section
17.

Section 31 is the provision for transfer of pending
cases whi ch reads as under:

"Section 31: (1) Every suit or other proceeding
pendi ng. ‘before any court inmedi ately before the date of
establ i shnent —of a Tribunal under this Act, being a suit or
proceedi ng the cause of action whereon it is based is such
that it would have been, if it had arisen after such
establishment, wthin the jurisdiction of such Tribunal
shall stand transferred on that date to such Tribunal
Provided that nothing in this sub-section shall apply to any
appeal pending as aforesaid before any court.  (2) Were any
suit or other proceedings stands transferred from any court

to a Tribunal under sub-section(1l)- (a) the court shall, as
soon as may be after such transfer, forward the records of
such suit or other proceedings to the Tribunal; and (b) the

Tribunal nmay, on receipt of such records, proceed to dea
with such suit or other proceeding, so far as nmay be, in the
same nmanner as in the case of an application made ' under
Section 19 from the stage which was reached before such
transfer or from any earlier stage or de-novo as the
Tri bunal nmay deemfit."

But we are not really very much concerned wth the
aforesaid provision since the suit in-question had in fact
been transferred to the tribunal. At this stageit wll be
necessary to notice a few authorities cited at the bar. M.
Gupta, for the respondents relied upon the decision of this
court in Union of India vs. Ranman Iron Foundry, (1974) 2
SCC 231, in support of his contention that-the plaintiff’s
claim cannot be held to be a debt within the neaning of
Section 2(g) of the Act. |In the aforesaid case, the issue
before the court was whether in view of Cl ause 18 of. the
General Conditions of Contract contained in standard form of
contract, <can the Governnment exercise the right to retain
the noney due to the contractor even before the claim
against the contractor is satisfied. Thus Clause 18 of the
CGeneral Conditions of Contract was for consideration and
considering the same, the court repelled the stand of Union
of India that it can retain the sumof the contractor, even
before the claim of the Union against the contractor is
adj udi cated wupon. W do not think that this decision is of
any assistance for adjudicating the lis in question in the
case in hand.

M. Sanghi, the | earned Senior Counsel, appearing for
the appellant relied upon the decision of this court in
Kesoram |ndustries & Cottton MIls Ltd. wvs. Conmi ssi oner
of Wealth Tax (Central) Calcutta, reported in 1966(2) SCR
688, in support of his contention that the plaintiff’s claim
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would be a debt. In the aforesaid case, the court was
considering as to what is the neaning of the expression
"debt’ as it was required to ascertain whether a liability

to pay incone tax and super tax on the income of the
accounting year would be a 'debt’ within the neaning of
Section 2(m of the Walth Tax Act. This decision to our
mnd wll be not of much assistance inasnuch as the
expression ’'debt’ has been defined in the Act in question
though the general neaning of 'debt’ may be of a persuasive
value in interpreting the expression 'debt’ in the Act but
it is too well settled that where an expression in any Act

has been defined, the said expression will have the same
nmeani ng and is not necessary to find out what is the genera
neani ng of the expression. In the aforesaid case, the court

noticed as to howthe word 'debt’ was interpreted in Wbb
vs. Stenton (1883) 11 Q B.D., 518,527, wherein it was held a
"debt’ is a sum of ‘money which is now payable or will become
payabl e in the future by reason of a present obligation

debitumin praesenti, solvendumin futuro. After noticing a
| arge nunber of authorities, the court also held that al

the decisions agree that the neaning of the expression
"debt’ may take col our fromthe provisions of the concerned

Act ; it my have different states of meaning, but the
following definition is unaninmously accepted; a debt is a
sum of noney which i s now payable or wll becone payable in

future by reason of a present obligation.

In the case of State of Punjabvs. S. Rattan Singh
(1964)5 SCR 1098, on which M. Sanghi has al so relied upon,
the question for consideration was whether in view of
Sections 4 and 11 of the Patiala Recovery of State Dues Act,
a civil court can have jurisdiction to decide if a person is
a defaulter or not. After exanmining the provisions of
Sections 4 and 11 of the said Recovery Act, this court came
to hol d: -

"It is reasonable to conclude that the provisions of
Section 4 of the Act enpower the head of the departnent to
determ ne not only the anpbunt of State dues recoverabl e but
also the liability of the alleged defaulter to pay those
debts. It follows, therefore, that in view of provisions of
Section 11 of the Act, no civil court can have jurisdiction
to determine these two matters, such as determning the
amount of State dues recoverable and the liability of the
al | eged defaulter to pay the anpunt."

In the case in hand, there cannot be any dispute that
the expression 'debt’ has to be given the wi dest anplitude
to nmean any liability which is alleged as dues from any
person by a bank during the course of any business activity
undertaken by the bank either in cash or otherw se, whether
secured or unsecured, whether payable under a decree or
order of any court or otherwise and legally recoverable on
the date of the application. |In ascertaining the question
whet her any particular claim of any bank or financia
institution would conme within the purview of the tribuna
created under the Act, it is inperative that the entire
averments nmde by the plaintiff in the plaint have to be
| ooked into and then find out whether notw thstanding the
specially <created tribunal having been constituted, the
avernents are such that it is possible to hold that the
jurisdiction of such tribunal is ousted. Wth the aforesaid
principle in mind, on exam ning the avernments nade in the
pl ai nt, we have no hesitation to come to the concl usion that
the claimin question made by the plaintiff is essentially




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

one for recovery of a debt due to it from the defendants
and, therefore, it is the tribunal which has the exclusive
jurisdiction to decide the dispute and not the ordinary
civil court. 1In this viewof the matter the H gh Court was
in error to hold that the dispute in question is not
entertainable by the tribunal under Section 17 of the Act.
We, accordingly set aside the inpugned order of the Calcutta
High Court and direct that the suit in question which stood
transferred to the tribunal, constituted under the Act and
was registered as Transferred Application No.163 of 1996 be
di sposed of by the tribunal in accordance with | aw. These
appeals are allowed but in the circunstances, w thout any
order as to costs.




