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CASE NO. :
Appeal (civil) 1338 of 2003

PETI TI ONER
Bhi managouda Basanagouda Pat i

RESPONDENT:
Mohammad Gudusaheb

DATE OF JUDGVENT: 17/02/2003

BENCH
N. Sant osh Hegde & B. P. Si ngh.

JUDGVENT:

JUDGMENT
(Arising out of SLPNo. 8972 of 2000)
SANTOSH HECDE, J.
Leave granted.
Heard | earned counsel for the parties.

Bei ng aggrieved by the judgment of the Hi gh Court dated
12t h January, 2000, the appellant is before us inthis civil appeal

The appel | ant purchased the suit schedul e property on
3.1.1990 which was then occupi ed by the respondent as a tenant.
On 6.10.1990, the appellant issued a notice to the respondent to
vacate the prem ses in question as he required the same for his own
bonafi de use and occupation. Since the respondent did not vacate
the prem ses, the appellant filed(eviction petition /under Section
21(1)(a) & (h) of the Karnataka Rent Control Act, 1961 for
eviction on the ground of non-paynent of rent and for personal use
and occupation. In the said petition, the appellant had pl eaded t hat
he had no other premises in Bijapur Cty where the suit schedul e
prem ses is situated and he being a resident in the said town and
doi ng business in the said city occupying a rented prem ses,
hinself with his famly required the said prenises for his own use
and occupation. The respondent had deni ed the clai mof the
appel lant. The trial court rejected the eviction petition. In revision
the learned District Judge though came to the conclusion that the
claimof the appellant for self occupation was genuine still canme to
the conclusion that the respondent woul d suffer conparatively
greater hardship than the appellant if eviction is ordered, hence, on
the said ground disnissed the revision petition. The appell ant
chal | enged the dismissal of his revision petition before the High
Court in H R R P.No.695/1997, while the respondent filed
H RR P. No. 738/ 1997 chal |l engi ng the finding of the |earned
District Judge on the question of bonafide requirenment of the
appel | ant. Learned Single Judge of the H gh Court who heard the
revision petition dismssed both the revision petitions thus
confirming the findings of the District Judge on the question of
genui neness of the claimof the appellant to seek possession of the
suit premses for his own use and occupation and as al so the
findings of the District Judge in regard to conparative hardship
Wil e dismssing the petition of the |andlord, the H gh Court held
"Even if there exist bonafide need, the hardship that will be caused
to the tenant woul d outwei gh the bonafi de need that woul d be
gai ned by the landlord. In this view of the matter, the finding of the
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Court bel ow has to be confirmed. | do so. HR R Ps. are
di smi ssed." The respondent has not chall enged the said disnissa
of his revision petition, therefore, finding of the District Judge that
the appellant requires the suit premises for his own use and
occupation stands affirmed.
In this appeal, M. Ranjit Kumar, |earned senior counse
appearing for the appellant contends that the courts bel ow have
erred in coming to the conclusion that greater hardship woul d be
caused to the respondent if eviction is ordered inspite of the fact
they came to the conclusion that the appellant |andlord genuinely
required the suit premises for his and his famly’'s use and
occupation. He contended that the appellant was doi ng business in
Bijapur City and he had no property of his own where he could
reside, therefore, with the said intention he had purchased suit
schedul e property. He al'so pointed out that the appellant with his
famly was residing in rented prem ses, therefore, the courts bel ow
have erred in comi ng the conclusion that the conparative hardship
was greater for the respondent. He al so contended that the High
Court erred in not applying the principles laid down in the earlier
j udgrment ‘of ‘the said court in the case reported in (1969 (2) Mysore
Law Journal 394) wherein it was specifically held that if the
landl ord who is residing in a rented property seeks eviction of a
suit prem ses purchased by him establishes that he requires the
said prem ses for hi's bonafide use and occupati on then the question
of hardship shoul d 'be decided in favour of the | andlord. The
| ear ned counsel conplains that the Hi gh Court has nerely brushed
asi de the said judgnment by stating that the said judgnent cannot be
applied to the facts of the case in hand.
M s. K. Sarada Devi |earned counsel for the respondent,
however, points out that the Hgh Court though cane to the
conclusion that the claimof the |andlord under Section 21(1)(h) of
the Act was bonafide and reasonable, it also observed that |andlord
has secured the prenises apparently in a ganme of specul ation
therefore, the High Court was justified in holding that the
conparative hardship was in favour of the tenant.
We have heard | earned counsel for the parties and perused
the records. Learned District Judge while dealing with the question
of requirement of the landlord to occupy the suit schedul e prenises
for his own use and occupation canme to the conclusion 'that the
claimof the appellant that he wants to reside in Bijapur has been
established by him therefore, considering the preferential right and
the fact that the appellant has purchased the petition prem ses and
there being no ulterior notive established, it has tobe held that the
appel | ant has established his need to occupy the premises for his
personal use and occupation. This finding of the learned District
Judge is affirned by the Hi gh Court by dismissing the revision of
the tenant-respondent on this point. Inspite of the same while
di scussing the question of conparative hardship the H gh Court
has conme to the conclusion that the [ andlord has secured the
prem ses apparently in a gane of speculation. W are unable to
reconcile these two findings of the H gh Court. Wile it confirmns
the finding of the Iearned District Judge as noted above, in regard
to appellant’s claimfor bonafide occupation of the prem ses, stil
whi |l e considering the sane question in the context of comparative
hardshi p surprisingly the High Court contradicts itself by
guestioni ng the bonafide of the purchase of the suit schedul e
prem ses. If the High Court was right in holding that the purchase
of the prenises by the appellant was not bonafide then his claim
under Section 21(1)(h) should have been dismssed. If the
appel l ant’ s cl ai munder Section 21(1)(h) was bonafide which we
think it is, then the sane cannot be otherw se for the purpose of
Section 21(4) of the Act.

We have perused the material on record based on which the
courts bel ow have given the finding as to conparative hardship in
favour of the respondent. The | earned District Judge while com ng
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to the conclusion on this question held because the |andl ord has
purchased the prem ses in question, he should be deened to be an

af fluent person. Wile tenant who has a large famly whose

earning capacity is about Rs.20/- per day ought to be held to suffer
greater hardship, if an eviction is ordered. Therefore, the |earned
District Judge held conparative hardship in favour of the tenant
solely on the basis of affluence of the parties. If this is the correct
approach then an affluent |andlord can never get possession of his
prem ses, even if he proves all his bonafide needs. The fact that a
person has a capacity to purchase the property cannot be the sole
ground to hol d against the |andl ord while deciding the question of
conparative hardship. If the purchase is pursuant to a genui ne need
of the landlord the said purchase has to be given due wei ghtage

unl ess, of course, the purchase is actuated by collatera

consi deration. In the instant case both the H gh Court and the

Di strict Court having upheld that claimof the landlord as to his
bonafi de need under Section 21(1)(h) they could not have denied

the relief solely on the ground that he is an affluent person

In this case, it ison record which is accepted by the courts
bel ow that the landlord is residing.in Bijapur City, doing business
and is stayingwith his famly in a rented house. It is also the
findings of both the courts bel ow that he has purchased the
property for his own use and occupation and is now seeking

eviction on that ground. Courts bel ow having found his claimfor
occupation bei ng genui ne, while considering the question of
conpar ati ve hardshi p they ought to have taken note of the hardship
the | andl ord woul d have suffered by not occupying his own

prem ses as agai nst. the hardship the tenant woul d suffer by having
to nove out to another place. This was not done by the courts

bel ow. The | earned District Judge considered only the affluence of
the landl ord wi thout considering the hardship of having to continue
in a rented house, while the Hi gh Court took a contradicting view
in regard to the bonafide of the purchase of the house by the
landlord. It also did not really conpare the hardship of the two
parties. Therefore, we have considered that aspect of the case and
we are of the opinion assum ng there will be sone hardship to the
tenant by having to vacate the prem ses, sanme can be mtigated by
granting a reasonable tinme to vacate, bearing in ni'nd the fact that
the tenant has been residing in the suit house for considerably |ong
period of time and this litigation itself has consumed nearly 12
years and the tenant has not taken any steps to find out any

al ternat e accommodati on.

For the said reasons, we are of the opinion that the

conparative hardship that may be suffered by the landlord will be
greater than that of the tenant, and what little hardship that nmay be
suffered by the tenant on facts of this case can be nitigated by
granting himtwo years’ time to vacate the suit schedul e premnses.
In the said view of the matter, this appeal succeeds, the

j udgrments i npugned are set aside and the eviction petition filed by
the landl ord under Section 21(1)(h) of the Karnataka Rent Contro
Act is allowed. W, however, give tine till 31st of March, 2005 to
the tenant to vacate the suit schedule preni ses on the condition that
he files the usual undertaking before the Registry of this Court
within four weeks fromtoday. The appeal is allowed.




