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JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
W TH
Wit Petition (CGvil) No. 742 of 1986

Kl RPAL, J.

The acquisition of +the wundertaking of the Indore
Textiles Ltd. by The Indore Textiles Limted (Upkaram Ka
Arjan Aur Antaran) Adhiniyam 1986, is under challenge in
the wit petition and the appeal

Ms Indore Textiles Ltd, was a public |inited conpany
whose shares were purchased by one Ajit Kumar Si ngh Kasliwa
(Petitioner No.2 inthe wit petition) on 10th~ February,
1977. 1t appears that he undertaki ng of the conpany had been
cl osed for sone time and the Central Governnent/ had
appointed a comittee to investigate into its affairs. After
the receipt of the report the Central CGovernnent, by an
order dated 12th August, 1977, took over the nanagenent of
the textile mll. This order was passed by the Centra
CGovernment in exercise of its powers under Section 18AA (1)
(b) of the Industries (Devel opnent and Regul ation) Act, 1951
(hereinafter referred to as ’'the IDR Act’). The said order
was challenged with the filing of a wit petition in the
Madhya Pradesh H gh Court and by judgnent dated 8th
Septenmber , 1980 that wit petition was partly allowed and
the Central Governnent was directed to give an opportunity
to the petitioners to show cause why the order of taking
over of the managenment should not be passed and to cance
the order if the petitioners were able to show that the
conditions to pass the order did not exist.

The petitioners were heard by the Joint Secretary,
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Governnment of India on 15th Novenmber, 1980 but when no order
was passed a fresh wit petition No. 825 of 1981 was filed
in the Madhya Pradesh H gh Court. During the pendency of
this petition an interimorder was passed by the H gh Court
directing the Central Government to pass an order pursuant
to the hearing which and been given to the petitioner on
15th Novenber, 1980. Thereafter the petitioners were
inforned that an order dated 2nd January, 1982 had been
passed by the Central Government to the effect that the
conditions for the taking over of the management of the nill
did exist and that the take over was justified in the facts
and circunstances of the case. On anendnent being all owed
this comunication dated 2nd January, 1982 was chall enged
before the High Court in the wit petition which was
pendi ng. During the pendency of the wit petition an order
dated 22nd May, 1982 signed buy the Joint Secretary,
M nistry of Conmmrerce, Department of Textiles, stating the
reasons for taking over of 'the mlls’ managenment was
conmuni cated to the petitioner. By an anendment in the
pending writ petition this order of 22nd May, 1982 was al so
allowed to be challenged. Utimtely the H gh Court by its
judgrment dated 17th Decenber, 1982 dismissed the wit
petition. Cvil Appeal No. 6815 of 1983, which is al so being
di sposed of by this judgnment, arises by way of special |eave
havi ng been grant ed agai nst the judgnment dated 17th
Decenber, 1982.

The original | order under Section 18AA- of the |IDR Act
was to have effect for a period of five years fromthe date
of its publicationin the official gazette. This period was
subsequently extended fromtime up time. In the present case
the extended period of the [ast extension was upto the
including 11th February, 1986. It nay here be noticed that
under Section 18A (2) proviso, the maxi mum period for which
the extension could be granted is twelve years.

One day before the extended period was to come to an
end the Governor of Madhya Pradesh promnul gated an ordinance
called the Indore Textiles Limted (Upkaram Ka Arjan Aur
Ant aran) Adhyadesh, 1986. Thi's has subsequently been
replaced by the Indore Textiles Limted (UpkaramKa Arjan
Aur Antaran) Act, 1986, which received the assent” of the
President on 5th  April, 1986. The Act provides for
acquisition and transfer of the industrial —undertaking of
the conpany and contains other incidental provisions
i ncluding the nanagenent of the conpany vesting with the
government. After the pronul gation of -~ the Act t he
petitioners filed the present petition under Article 32 of
the Constitution challenging the validity of the said Act.

Even though in the wit petition the principa
challenge to the Act was on the ground that neither’ the
State Legislature nor the Governor of the State had
| egi sl ati ve conpetence to promulgate the Act -and the
Ordi nance inasmnuch as the appropriate entry for the
enact ment of such an ordi nance of Act was Entry 52 of List 1
of the 7th Schedule, but this contention, at the time of
argunents, was not raised by Shri G L. Singhi, |earned senior
counsel for the petitioners presunmnable because in cases of
simlar enactnments such a contention had been rejected by
this Court in the case of Ishwari Khetan Sugar MIls (P)
Ltd, and O's, Vs. State of Utar Pradesh and Ors. [(1980) 4
SCC 136] and Mahesh Kumar Saharia Vs. State of Nagal and and
Os. [(1997) 8 SCC 176], to nention only tow It was,
however, submitted by Shri Sanghi that there was no existing
public purpose for which the acquisition could have been
made. It was contended that the object of the Act is clearly
reflected in the preanble which shows that the undertaking




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

was being acquired with a view to secure its proper
managenent. | nasmuch as the managenent of the undertaking
had al ready been taken over by the Central Government, under
the order passed under Section 18AA of the IDR Act, Shri
Sanghi submitted that the reason for securing proper
management did not exist and, therefore, the Act coul d not
have been passed.

The preanble of the Act reads as follows :

"An  Act to provide in public

interest for the acquisition and

transfer of t he i ndustria

undertaking known as the Indore

Textiles Limted Ujain, wth a

view to securing t he pr oper

managenent of such i ndustria

undertaki ng so as to subserve the

interest of the general public by

ensuring t he conti nuity of

production of ~cloth which is vita

to the needs of the country and for

matters —connect ed therewith or

i nci dental thereof"

It is true that  on the date when the ordinance was
issued i.e., 10th February, 1986, the nmanagenent of the
undertaking was still~ with the Central Governnment. The
preanbl e of the Act / does not show that the sane was passed
with a viewonly to secure the proper nanagenent of the
i ndustrial undertaking. The reading of the preanble and of
the Act as a whole nmakes it clear that the said |egislation
was undertaken wth a view to secure the proper nanagenent
of the same "so as to subserve the interest of the genera
public by ensuring the continuity of ~producing of «cloth
which is vital to the needs of the country and for matter
connected therewith or incidental thereto" (Enphasis added)
The anxiety in promulgating the ordinance and replacing it
with the act clearly was to see that the mll, which had
been closed for nmore then three nonths at the time when the
notification under Section 18AA  of the IDR Act had been
i ssued, should continue its activity of production of cloth
which was in the interest of the country. As a result of the
acquisition of the undertaking it is  but obvious that its
management woul d henceforth vest wth the State Governnent
and it is for this reason that provisions wth regard
thereto are contained in Chapter |V of the said Adhiniyan.

It was faintly suggested that when the |IDR Act contains
the e power to take over the nmanagenment of an undert aki ng
there can be no acquisition by the said Act whi ch-woul d have
the same effect, i.e., taking over of the managenent of the
undertaki ng. This questions no |onger res integra. There was
a simlar provision the one contained in Chapter |V of the
Adhi niyam which existed in the U P. Sugar Undertaking
Acqui sition Act, 1971, which enabled the nmanagenent of the
acqui red undert aki ngs bei ng taken over by the ‘State
CGovernment. A contention was raised in Ishwari Khetan' s case
(supra) that the UP Act was violative of Section 20 of the
I DR Act which provided that after the commencenent of the
IDR Act it was not conpetent for any State Government or a
local authority to take over the managenent for control of
any industrial undertaking under any law for the time being
in force which authorises any such Government or |oca
authority so to do. It was observed that the said Section 20
of the IDR Act does not preclude or forbid a State
Legi slature from exercising |legislative powers under an
Entry other than Entry 24 of List Il and if in exercise of
that legislative power the consequential transfer of
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managenent or control over the industry or under taking as
an incident of acquisition then such taking over of the
managenment or control pursuant to an exercise of |egislative
power is not within the inhibition of Section 20 of the IDR
Act. To the same effect is a recent judgnent of this Court
in Mahesh Kumar Saharia’s case (supra) where a simlar
challenge to t he Nagal and For est Pr oduct s Limted
(Acqui sition of Shares) Act, 1982, was repell ed.

Shri Sanghi, however, vehenently contended that
neither in Ishwari Khetan’s nor in Mhesh Kumar Saharia’s
cases had the management been taken over by the Centra
CGovernment  under the IRD Act before the respective
acquisition acts had been passed. He subnmitted that present
case is clearly distinguishable because as on the date of
the issuance of the ordinance the nanagenent was with the
Central Governnent.

In our opinion this distinction, if at all, makes no
difference to the nerits of the case because as held in
| shwari  Khetan’s ~and Mhesh ~Kumar Saharia' s cases the
provision for taking over of the wundertaking is nerely
incidental to the acquisition of the undertaking and is not
in conflict with Section 20 of the IDR Act. Furthernore the
ext ended period of nmanagement with the Central Governnent
was conming to end ‘on 11th February, 1986 and the inpugned

ordi nance was issued one day before that, i.e., on 10th
February, 1986. This was obviously done wth a viewthat
there should be no break and the managenent of the

undertaking should' continue with the Governnent even after
11th February, 1986. The so called overiapping of the
management for one or two days, i.e. 10/11th February, 1986,
woul d not and cannot affect the validity of the Adhi niyam

It was lastly submitted by Shri Sanghi ‘that the
undertaki ng was wunder the control and managenent  of the
Government from 12th August, 1977 till" its acquisition
According to Section 5 of the Adhiniyamevery liability in
respect of the period prior tot he appointed date shall be
the liability of the conpany and shall be enforceable
agai nst the owners and not against the State Government. It
was contended that during this period of managenent after
12t h August, 1977, the liabilities had been incurred by the
CGovernment when it was managi ng the undertaking and it will
be unfair and unfair and arbitrary if the liability incurred
during this period, when the managenment of the undertaking
was not wth the petitioner, should be fastened upon-the
petitioners and they be asked to discharge the sane. W do
not find inthe wit petition any challenge to the Act or
Section 5 in particular on the ground that the liability for
the period after 12th August, 1977 is sought to | be fastened
on the petitioners. It is admtted that so far no denand
under Section 5 has been raised. Even though Shri/ K N
Shukl a, | earned senior counsel appearing for the State,
stated that the liabilities between 12th August, 1977 and
10th February, 1986 will be borne by the State, we do not
think it 1is necessary or appropriate, in the absence of
necessary pleadings, to adjudicate on this aspect. W,
however, do hope and expect that the Government will not
act unfairly and whenever necessary it will pass appropriate
orders, which power it has under Section 32 of the Act, to
renove any difficulty in this regard.

I nasmuch as the validity of the Adhiniyam is being
upheld, the <civil appeal No. 6815 of 1983 in which the
chal | enge was to the taking over of the managenent under the
| RD Act had becone infructuous. We, therefore, disniss both
the wit petition as well as the civil appeal but |eave the
parties to bear their own costs.
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