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ACT:

Code of Crimnal Procedure, ss. 202, 204-Enquiry under
s. 202-Scope of -Accused if had | ocus standi

HEADNOTE:

The appellant filed a conplaint before the Mgistrate
alleging that the police did not deliberately charge-sheet
unrespondents 1 and 2 despite the fact that they abetted in
the murder of her son because they were influential persons.
After the inquiry the Mgistrate issued a process to
respondents 1 under 2 wunder s. 204(1)(b) of the Code of
Crimnal Procedure, 1973. The revision petition of
respondents | and 2 filed under s. 482 C.P.C was all owed
by the High Court. in appeal to this Court-it was contended
for. the appellant that the High Court was in error in
exam ning the order of the Magistrate on nerits after taking
into consideration the docunents filed by the respondents,
which did not form part of the conplaint or evidence
recorded in support thereof before the Magistrate.

Al'l owi ng t he appeal
N

HELD: The order of the Hgh Court suffers from a
serious legal infirmty and the H gh Court has exceeded its
jurisdiction in interfering in revision by question the
order of the Magistrate. [129 H

(1) In the following cases an order or the Magistrate
can be quashed or set aside:

(a) Were the allegations made in the conplaint or the
statenments of the witnesses recorded in support of the sane
taken at their face value nmke out absolutely no case
agai nst the accused or the conplaint does not disclose the
essential ingredients of an offence which is alleged agai nst
t he accused;

(b) Where the allegations nmade in the conplaint are
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patently absurd and inherently inprobable so that no prudent
person can ever reach a conclusion that there is sufficient
ground for proceedi ng agai nst the accused.

(c) Were the discretion exercised by the Magistrate in
i ssuing process is capricious and arbitrary having been
based either on no evidence or on materials which are wholly
irrelevant or inadm ssible; and

(d) Where the conplaint suffers fromfundanental |ega
defects, such as, want of sanction, or absence of a
conplaint by legally conpetent authority and the Iike. [128
C g

(2) (a) At the stage of issuing the process the
Magi strate is nmainly concerned with allegations nade in the
conplaint or the evidence led and he is only. to be prim
facie satisfied whether there are sufficient grounds for
proceedi ng agai nst the accused. It is not the province of
t he Magi strate to enter into a detailed discussion on the
nmerits or denerits of° the case. The scope of the inquiry
under s. /202 Cr.P.C. is extrenely linmted -limted to the
ascertainnent of ~the truth or fal sehood of the allegations
made in the conplaint: (1) on the materials placed by the
conpl ai nant before the court (ii) for the limted purpose of
finding out whether a prim facie case for issue of process
had been made out and (iii) for deciding the question purely
fromthe point of / view of the conplainant wthout at al
adverting to any defence that the accused nay have. In
proceedi ngs under ' s. 202 the accused has got absolutely no
l ocus standing and is not entitled to be ‘heard on the
guestion whet her the process shoul d be issued agai nst him or
not. [126 F; 127 E-F]

124

Chandra Deo Singh v. Prokash Chandra Bose, [1964] 1
SSCR 63.9 and Vadilal Panchal ~v. Dattatraya  Dulaji
Ghadi gaonker and Another, [1961] 1 S.C. R 1. foll owed.

(b) In coming to a decision as to whether a process
shoul d be issued the Magistrate can take into consideration
i nherent inprobabilities appearing on the face of the
conplaint or in evidence |ed by the conplainant i'n support
of the allegations. Once the WMgistrate has exercised
judicially the discretion given to him it is not for the
H gh Court or even this Court to substitute its own
di scretion for that of the Magi strate or to exam ne the case
on nerits with a viewto find out whether or not the
allegations in the conplaint, if proved, would ultinmately
end in conviction of the accused. These considerations are
totally foreign to the scope and anmbit of inquiry under 5.
202 of the Code of Criminal Procedure, which culmnates in
an order under s. 204 of the Code. [127G H, 128A- B]

(3) In the instant case the Hi gh Court shoul d not have
guashed the proceedings. The order of the Magistrate was a
reasoned one which took into consideration the allegations
in the conplaint as also the evidence adduced in support of
it. It was not a case where the Magistrate had passed an
order ill a nechanical manner or just by way of routine. The
High Court <could not to into this matter in its revisiona
jurisdiction which is a very limted one. [ 128 F- (G

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 99
of 1976.

Appeal by Special Leave fromthe Judgnent and order
dated 16-12-75 of the Karnataka Hgh Court in Crimna
Petition No. 50 of 1975.
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N. B. Datar and R B. Datar for the Appellant.

M C. Bhandare, (Ms.) S. Bhandare, M S. Narsimhan
Sharma, and A. K Mthur for Respondents | and 2.

Narayan Nettar for Respondent No. 3.

The Judgrment of the Court was delivered by

FAZAL ALI, J. This appeal by special leave is directed
agai nst the judgnent of the Karnataka H gh Court by which it
set aside the order of the Additional Judicial Magistrate,
First Cass, Gokak issuing process agai nst respondents 1 & 2
in exercise of his discretion under s. 204 of the Code of
Crimnal Procedure. The facts of the case lie within a very
narrow conpass and although the High Court has taken great
pains to wite a |aboured judgnment the point involved is
short and sinple and does not nerit a detail ed discussion
The police of Gokak Police Station submtted a charge-sheet
agai nst Nagappa G ddannavar and seven ot hers under ss. 302,
114, 148, 147 and other sections on the allegations that on
July 19, 1973 the accused persons had wayl aid and mnurdered
one Nagappa son of the appellant in this Court. The
appel l ant, who had filed the report before the police does
not appear to have bean satisfied with the investigation by
the police which according to her was tainted and had
suppressed sone inportant- materials, filed a conplaint
before the Magistrate at Gokak on Cctober 4, 1973 all eging
that respondents 1 & 2 had in fact abetted the offence of
nmurder commtted by the other accused  but. as they were
i nfluenti al
125
persons their names were deliberately left out in the report
as also in the dying declaration. On receiving the conplaint
on Cctober 4, 1973 the Magi strate decided to hold an inquiry
into the conplaint hinmself and in pursuance of his decision
he recorded sone evidence on October 8, 1973. Thereafter the
case was posted for COctober 10, 1973 for argunments and
further evidence, if any. On October 10, 1973 the Magistrate
observed that six wtnesses had been examned and the
evidence recorded so far was sufficient for the /Court to
determ ne the question as to whether or not process should
be issued to respondents 1 & 2. He then adjourned the case
for argunent for Cctober 12, 1973. On that —day argunents
were heard but before any order <could be passed the
Magi strate who had recorded the evidence was transferred and
therefore the case had to be adjourned. The new Magistrate
took up the matter on Novenber 26, 1973 and after hearing
the conpl ai nant he adjourned the case to Decenber 3, 1973
and on this day he directed that further inquiry nay be made
by Superintendent of Police, Belgaum and he accordingly
referred the matter for inquiry and report to. the
Superi ntendent of Police, Belgaum asking himto submt his
report within six weeks. It seens to us that in view of the
change of the Magistrate the successor Magistrate was not
able to grasp the inplications of the proceedi ngs which had
been taken by . his predecessor who had in fact first
decided to hold an inquiry hinself and after recording the
evi dence had decided to pass an order under s. 204 of the
Code of Crimnal Procedure. Before however he coul d pass any
order he was succeeded by the present Magistrate. The
appel lant filed an application in revision to the Hi gh Court
on Decenber 11, 1973 against the order of the Magistrate
dated Decenber 3, 1973 referring the matter to the
Superintendent of Police for inquiry and report. Wiile the
applicati on was pending before the High Court, respondents 1
& 2 filed a petition before the H gh Court praying for an
early hearing of the revision and for vacation of the stay
order. Along with this petition the respondents filed a
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nunber of docunents including the copies of the petitions
sent by the appellant to the Chief Mnister and the Speaker
We might indicate here that there was absolutely no occasion
for the respondents to have filed the docunents before the
High Court in a mscellaneous petition nor did they obtain
any permssion of the Court for filing those documents. The
Hi gh Court, after hearing the revision application filed be
the appellant, allowed the sane nainly on the ground that as
the Magistrate had ultimately decided to hold an inquiry
into the truth or fal sehood of the conplaint hinmself he had
no jurisdiction to stop that inquiry and then make a
reference to the police afresh. The Hi gh Court accordingly
guashed the order of the Magistrate and directed him to
decide the <case in accordance with the |aw after recording
further evidence, if any. It appears that the H gh Court did
not give any directions to the Magistrate for considering
the docunents which had been filed by the respondents before
it but by a subsequent order nerely forwarded the documents
to the Magistrate. The papers were sent back to the
Magi strat'e on January 7, 1975 and by his order dated January
27, 1975 -the Magistrate was infornmed that the appellant did
not want to adduce any further evidence. The nmatter was
accordingly posted for argunent on February 7, 1975 and
after hearing the

126

argunents and considering the evidence recorded by the
Magi strate he by his order dated February 11, 1975 directed
process to be issued against respondents 1 & 2 under s.
204(1) (b) of the Code of Crimnminal Procedure. Respondents 1
& 2 then preferred a revision against this order to the High
Court under s. 482 of the Code of Crimnal Procedure praying
that the order of the Magistrate nay be quashed. This
revi sion was allowed by the H gh Court by the inpugned order
agai nst which special |eave was granted by this Court at the
i nstance of the appellant.

In support of the appeal M. H- B. Datar subnmitted that
the Magistrate had given cogent (reasons for holding that
there were sufficient grounds for proceeding against
respondents 1 & 2 and the H gh Court was in error in
interfering with the order of the  Magistrate by exam ning
the merits of the case after taking into consideration the
docunents filed by the respondents which could not be | ooked
into by the Magistrate as they did not formpart ~of the
conplaint or the evidence recorded in support thereof. In
our opinion the contention raised by the | earned counsel for
the appellant is well-founded and rmust prevail. M. M C
Bhandare sought to repel the argunment of the appellant on
the ground that the order of the Magistrate was perverse and
as the case was full of patent absurdities and was
politically notivated the prosecution of respondents'1 & 2
woul d anount to unnecessary harassment resulting in-abuse of
the process of the Court. In the view we take in the instant
case it is not necessary for us to enter into the nerits of
the case at this stage. It is well settled by a | ong catena
of decisions of this Court that at the stage of issuing
process the Magi strate is mainly concerned wth the
all egations nade in the conplaint or the evidence led in
support of the same and he is only to be prinma facie
satisfied whether there are sufficient gr ounds f or
proceedi ng agai nst the accused. It is not the province of
the Magistrate to enter into a detailed discussion of the
nerits or denerits of the case nor can the Hi gh Court go
intothis matter in its revisional jurisdiction which is a
very linited one.

In Chandra Deo Singh v. Prokash Chandra Bose(l) this
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Court had after fully considering the natter observed as
fol |l ows:

"The courts have also pointed out in these cases
that what the Magistrate has to see is whether there is
evi dence in support of the allegations of the
conpl ai nant and not whether the evidence is sufficient
to warrant a conviction. The | earned Judges in sone of
these cases have been at pains to observe that an
enquiry under s. 202 is not to be likened to a tria
which can only take place after process is issued, and
that there can be only one trial. No doubt, as stated
in sub-s. (1) of s. 202 itself, the object of the
enquiry is to ascertain the truth or fal sehood of the
conpl aint, but the Magistrate naking the enquiry has to
do this only with reference to the intrinsic quality of
the statenents nmade before himat the enquiry which
woul d naturally nmean the conplaint itself, t he
statenment on oath nade by the comnpl ai nant

(1) (1964)1 S C. R 639, 648
127

and the statenents nade before himby persons exan ned

at the instance of the conplai nant."

Indicating the scope, anbit of s. 202 of the Code of
Crimnal Procedure this Court in Vadilal Panchal v.
Dattatrya Dulaji Ghadigaonker and Another(1l) observed as
fol |l ows:

"Section 202 says that the Magistrate may, if he
thinks lit, for reasons to be recorded in witing,
postpone the ‘issue of process for conmpelling the
attendance of the person conpl ai ned agai nst and direct
an inquiry for the purpose of ascertaining the truth or
fal sehood of the conplaint; in other words, the scope
of an inquiry under the section is limted to finding
out the truth or fal sehood of the conplaint in order to
determine the question of ~the issue of process. The
inquiry is for the purpose of ascertaining the truth or
fal sehood of the conplaint; ( that is, for ascertaining
whet her there is evidence 'in support of the conplaint
so as to justify. the issue of process and comrencenent
of proceedings agai nst the person concerned. The
section does not say that a regular trial for adjudging
the guilt or otherw se of the person conplai ned agai nst
should take place at that stage; for the person
conpl ai ned against can‘ be legally called upon- to
answer; the accusation made against him only when a
process has issued and he is put on trial."

It would thus be clear fromthe two decisions of this
Court that the scope of the inquiry under s. 202 of the.
Code of Crimnal Procedure is extrenely limted-limted only
to the ascertainnent of the truth of falsehood, ~of the
allegations nade in the conplaint-(1) on the “nmaterials
pl aced by the conplaint before the Court. (ii) for the
limted purpose of finding out whether a prima facie case
for issue of process has been nmade out; and (iii) for
deciding the question purely fromthe point of view of the
conpl ainant without at all adverting to any defence that,
the accused may have. In fact it is well settled that in
proceedi ngs under s. 202 the accused has got absolutely no
locus us standi and is not entitled to be heard on the
guesti on whet her the process should be issued against himor
not .

M. Bhandare laid great stress on the words "the truth
or falsehood of the conmplaint® and contended that in
determ ni ng whether the conplaint is false the Court can go
into the question of the broad probabilities of the case or
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intrinsic infirmties appearing in the evidence. It is true
that in coning to a decision as to whether a process should
be issued the Magistrate can take into consideration
i nherent inprobabilities appearing on the face of the
conplaint or in the -evidence led by the conplainant ill
support of the allegations but there appears to be a very
thin line of demarcation between a probability of conviction
of the accused and establishnent of a prima facie case
against him The Magistrate has been given an undoubted
discretion in the matter and the discretion has to be
judicially exercised by him Once the Magistrate has
exercise his discretion it is not for

(1) [1961] 1 s. C R .1, 9.

128

the Hgh Court, or even this Court, to substitute its own
di scretion for. that of the Mgistrate or to exanine the
case on nerits with viewto find out whether or not the
all egations in the conplaint, |if proved, would ultinmately
end in| conviction of the accused. These considerations, in
our opinilon, are totally foreign to the scope and anbit of
an inquiry under s. 202 of the Code of Crimnal Procedure
which culmnates into an order under s. 2042 of the Code.
Thus it may be safely held that in the follow ng cases an
order of the Magistrate i ssuing process against the accused
can be quashed or set aside:

(1) Were the allegations nade in the conplaint
or the statenents of the w tnesses recorded
in support of the same taken at their face
val ue nmake out absolutely no case against the
accused or the conplaint does net disclose
the essential ingredients of an offence which
is alleged agai nst the accused;

(2) where the allegations made in the conplaint
are patently absurd-and inherently inprobable
so that no prudent person can ever reach a
conclusion that. there is sufficient' ground
for proceedi ng against the accused;

(3) where the discretion exerci sed’ by the
Magi strate in issuing process is capricious
and arbitrary having been based either on no
evidence or on materials which are wholly
irrelevant or inadm ssible; and

(4) where the conmplaint suffers from fundanenta
| egal defects, such as, want of sanction, or
absence of a conmplaint by legally conpetent
authority and the I|ike.

The cases nentioned by us are purely illustrative and
provide sufficient guidelines to indicate contingencies
where the Hi gh Court can quash proceedi ngs.

Applying these principles to the facts of facts present
case it seens to US that the present case is not one in
whi ch the Hi gh Court should have quashed the proceedings. To
begin with, the order of the Magistrate dated February 11
1975 issuing process against respondents 1 and ‘2 is a very
wel |  reasoned one which takes into consideration the
all egations in the conplaint as also the evidence adduced in
support of it. The Magistrate clearly applied his mind and
has anal ysed the evidence into three categories-(1l) those
wi t nesses who have deposed as eye w tnesses regarding the
actual occurrence and the part attributed to respondents 1
and 2. The Magistrate then refers to other wtnesses who
corroborated the evidence of the conplainant, and thirdly
the Magistrate relied on the evidence of w tnesses who were
adnmittedly signatories to the dying declaration and had
clearly stated on oath that the names of respondents 1 and 2
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were nentioned in their presence by the deceased but were
not recorded by the Police Patel in the dying declaration
and in spite of the protest by the wi tnesses they were made
to sign the dying declaration as attesting w tnesses under
threat and duress. On a consideration of this evidence the
Magi strate was satis-
129
fied that a prima facie case agai nst respondents 1 and 2 was
nmade out and he accordingly issued process against them It
was not a case where the Magistrate had passed an order
i ssuing process In a nechanical manner or just by way of
routine. The Hi gh Court appears to have gone into the whole
history of the case, exanined the nerits of the evidence,
the contradictions and what it called the inprobabilities
and after a detailed discussion not only of the nmaterials
produced before the Magistrate but also of the docunent
whi ch had been filed by the defence and which should not
have been  |ooked into at the stage when the matter was
pendi ng under ~s. 202, has held that the order of the
Magi strate was illegal and was fit to be quashed. In the
first place the H gh Court ought not to have considered the
docunent filed by respondents 1 and 2 in the previous
revi sion without obtaining the permssion of the Court and
particularly when the High Court itself gave no directions
what soever to the Magistrate to consider those docunents.
In fact the Magistrate considering the ‘question as to
whet her process should be issued against the accused or not
cannot be into the materials placed by the accused and
therefore the Hi gh Court couldnot have given any such
directions while disposing of~ the previous, revision. The
i mpugned order of the H gh Court proceeds on the basis that
it was incunbent on the Magistrate to have considered the
documents and their effect on the truth or fal sehood of the
al l egations nade by the conplainant. This was an entirely
wrong approach As we arc clearly of the opinion that the
Magi strate was fully justified in-conpletely excluding the
docunents from consideration, we refrain from making any
observation regarding the, effect  of those documents. In
fact the docunents filed by the respondents were nere copies
and they were, therefore, not admissible. At any rate, at
the stage of s. 202, or s. 204 of the Code of" Crininal
Procedure as the accused had no | ocus standi the Magistrate
had absolutely no jurisdiction to go into any materials or
evi dence which nmay be produced by the accused who coul d be
present only to watch the proceedings and not to participate
in them Indeed if the docunments or the evidence produced by
the accused is allowed to be taken by the Magistrate then an
inquiry under s. 202 would have to be converted into a ful
dress trial defeating the very object for which this section
has been engrafted he H gh Court in quashing the order of
the Magistrate conpletely failed. to consider the limted
scope of an inquiry wunder s. 202. Having gone through the
order of the Magistrate we do not find any error or |aw
conmmitted by him The Magi strate was exercises" -his
di scretion and has given cogent reasons for his concl usion
Whet her the reasons were, good or bad, sufficient or
insufficient, is not a matter which could have been exam ned
by the High Court ill revision. W are constrained to
observe that the High Court went out of its way wite a
| abour ed judgnent highlighting certain aspect of the case of
the accused as appearing fromthe docunents filed ’of them
which they were not entitled to file and which were not
entitled in law to be consi dered.

For these reasons, therefore, we arc satisfied that the
order of the H gh Court suffers from a serious |ega
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infirmty and the H gh Court

11-833 SCI /76
130
has exceeded its jurisdiction in interfering in revision by
quashing the order of the Magistrate. W, therefore, allow
the appeal, set aside the order of the H gh Court dated
Decenber 16, 1975 and restore the order of the Magistrate
i ssui ng process agai nst respondents 1 and 2.

At the time of granting the special |eave, we has
directed the Sessions Judge who was trying the original case
resulting from the F.1.R |odged before the police to stay
proceedings to the extent that the judgment was not to be
pronounced until this appeal was disposed of. W understand
that the Sessions case is now concluded before the |earned
Sessi ons Judge and arguments have al so been heard. 1 view of
the order of the Magi-strate issuing process against
respondents 1 and 2 which has been confirned by us, the
respondents will~ have to face a supplenmentary trial and it
is not conducive in the interests of justice to allowthe
other tri‘al~ to be stayed any further. The Sessions Judge is
therefore directed to dispose of the Sessions Case and the
stay granted by this Court earlier is Vacated.

Appeal al | owed.
131




