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1. Interpretation and application of Section 85-B of the Enployees State
I nsurance Act (The Act) and Regulation 31C of the Enployees State

I nsurance (General) Regul ations, 1950 (The Regul ations) is in question in
this appeal which arises out of a judgnment and order dated 12.9.2005 passed
by a Division Bench of the Karnataka Hi gh Court in Wit Appeal No. 2587

of 2004 allowi ng the appeal in part preferred fromthe judgnent and order

dat ed 25. 3.2000 passed by a | earned Single Judge of the said Court in Wit
Petition No.38753 of 1998.

2. Respondent is an "enployer’ within the neani hg of the provisions of
Section 2(17) of the Act. Indisputably, prior to issuance of the notification
dated 27.3.1992, the wage ceiling of the enpl oyees 'was restricted to

Rs. 1,600/ - per nonth. The sanme was increased to Rs.3000/- per nmonth with

a viewto bring themw thin the purview of the Act.

3. Validity of the said notification was challenged in a |arge nunber of
wit petitions by the enployees. By an interimorder passed by the High
Court, the operation of the notification was directed to be stayed. The said
wit petitions were dism ssed by an order dated 5.8.1992.

4, Wit appeals were filed by the 'enployees’ through their respective
Trade Unions. Wile admitting the said appeals, the interimorder operating
during the pendency of the wit petition was allowed to continue.

The said wit appeals were also dism ssed by thel Division Bench of

the H gh Court by reason of a judgnent and order dated 11.7.1995, inter

alia, on the prenmise that there was no i npedi ment for the respondent herein
to deposit the contributions of the enpl oyees concerned.

5. On and fromthe said date interest was clained till the date of actua
payment. Appellant thereafter also raised a claimfor paynment of interest for
del ayed paynment and furthernore | evied damages in terns of Section 85B of

the Act.

6. Awit petition filed by the respondent herein questioning the validity
of the said notice dated 9.6.1998 was di snissed by an order dated 25.3.2000.
A review petition was filed by the appellant herein which was also disnissed
on merits.

An intra court appeal was preferred thereagai nst and by reason of the

i mpugned judgnent, it was allowed in part opining

1. that al though period of delay is slightly nore than two years, sone
reasonabl e tine should be allowed for deposit of contributions and,

thus, restricting the period of paynment of interest to two years only.

2. No danage should be directed to be levied in the facts and
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circunst ances of the case as Section 85B of the Act provides for an
enabl i ng provi sion and does not make is mandatory to | evy danmages

in every case.

7. M. C S. Rajan, |earned Senior Counsel appearing for the appellant,
submitted that the H gh Court conmitted a serious error in passing the

i mpugned judgnent in so far as it failed to take into consideration the
purported effect of Regul ation 31C of the Regul ati ons which provides for

| evy of interest as al so dammges.

8. M. C V. Francis, |earned counsel appearing on behalf of the
respondent, on the other hand, would support the inpugned judgnent.
9. The said Act was enacted to provide for certain benefits to the

enpl oyees of an establishnent in case of sickness, maternity and

enpl oyment injury and to nake provisions for certain other matters in
relation thereto.

10. Chapter |1V of the Act provides for paynent of contributions. Section
39 of the Act postul ates paynent of contributions thereunder both by the
"enpl oyer’ as al sothe 'enpl oyee’

11. Section 85B of the Act enpowers the Corporation to recover damages

in the event an enployer fails to make the paynment of the amount due in
respect of contribution; subject, however, to the condition that the anount

t her eof woul d not exceed the ampunt of arrears as may be specified in the
Regul ati ons. Proviso appended thereto incorporates the principles of

"Natural Justice’

12. oligation on the part of the enployer to deposit the contributions of
both the "enployer’” and the 'enpl oyee’ is not in dispute.

What is in dispute is as to whether the amunt of danages specified in

Regul ation 31C of the Regulation is inperative in character or not.

It is a well known principle of |aw that a subordinate |egislation nust
conformto the provisions of the Legislative Act. Section 85B of the Act

provi des for an enabling provision. |t does not envisage mandatory |evy of
damages. It does not also contenplate conputation of quantum of danages

in the manner prescribed under the regulations.

13. The statutory liability of the enployer is not in dispute. An enployee

being required to be conpul sorily insured, the enployer is bound to nake
his part of the contribution. An enployee is also bound to nake his
contribution under the Act. But the same does not nean that |evy of
danmages in all situations woul d be inperative.

14. Section 85B of the Act uses the words 'may recover’ . Levy of
danages thereunder is by way of penalty. The Legislature linited the
jurisdiction of the authority to levy penalty, i.e., not exceeding the amount of

arrears. Regulation 31C of the Regul ations, therefore, in our opinion, nust
be construed keeping in view the | anguage used in the Legislative Act and
not de hors the sane.

15. Qur attention, however, has been drawn to a decision of this Court in
Hi ndustan Tinmes Ltd. v. Union of India [(1998) 2 SCC 242] wherein it has
been laid down :

"From the aforesaid decisions, the follow ng

principles can be summari zed :

The authority under Section 14-B has to apply his

mnd to the facts of the case and the reply to the

show cause notice and pass a reasoned order after

follow ng principles of natural justice and giving a

reasonabl e opportunity of being heard; the

Regi onal Provident Fund Conmi ssioner usually

takes into consideration the nunber of defaults, the

peri od of delay, the frequency of default and the

anmounts invol ved; default on the part of the

enpl oyer based on plea of power-cut, financia

problems relating to other indebtedness or the

delay in realization of anpbunts paid by the cheques

or drafts, cannot be justifiable grounds for the

enpl oyer to escape liability; there is no period of

[imtation prescribed by the legislature for

initiating action for recovery of danages under

Section 14-B."
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16. It was, however, opined that in certain situations, the enpl oyer can
claimthe benefit of "irretrievable prejudice’ in case a denand for dammges is
made after several years. |In that case, this Court was concerned, inter alia,

with a question in regard to the effect of |evy of damages after a long tinmne.
The question which, inter alia, arose for consideration therein was as to
whet her suo noto revisional jurisdiction could be exercised by the revisiona
authority at any tinme it desires. The Court made a distinction between the
cases involving 'recovery of noney’ from an enpl oyer who had withheld

the contributions made by the worknen in trust and other cases. It was in
that situation opined supra. W are not concerned with such a situation
her ei n.

17. A penal provision should be construed strictly. Only because a
provi si on has been nade for |evy of penalty, the same by itself would not
lead to the conclusion that penalty nust be levied in all situations. Such an
intention on the part of the legislature is not deci pherable from Secti on 85B
of the Act. Wien a discretionary jurisdiction has been conferred on a
statutory authority to | evy penal damages by reason of an enabling

provi sion, the same cannot be construed as inperative. Even otherw se, an
endeavour' shoul d be nade to construe such penal provisions as

di scretionary, under the statute is held to be mandatory in character.

18. In Prestolite (India) Ltd. v. Regional Director and Anr. [1994 Supp.(3)
SCC 690], this Court rejected a contention raised by the Regional Director

of Enpl oyees | nsurance that under the Enpl oyee’s State |nusrance Genera
Regul ati ons gui del ineshave been indi cated showi ng as to how danages for

del ayed paynment are to be inposed and since such guidelines have been

foll owed, no exception should be taken thereto made to the inpugned

adj udi cation, stating

"Even if the regul ati ons have prescribed genera

gui delines and the upper limts at which the

i nposition of damages can be nmmde, it cannot be

contended that in no case, the mtigating

ci rcunst ances can be taken into consideration by

the adjudicating authority in finally deciding the

matter and it is bound to act mechanically in

appl ying the uppernmost Iimt of thetable. 1In the

instant case, it appears to us that the order has been

passed wi thout indicating any reason what soever

as to why grounds for delayed paynent were not to

be accepted. There is no indication as to why the

i mposition of damages at the rate specified in the

order was required to be nmade. Sinply because

the appellant did not appear in person and produce

materials to support the objections, the enpl oyee’s

case could not be discarded in linmne. On the

contrary, the objection ought to have been

consi dered on nerits."

19. In Dilip N. Shroff v. Joint Conm ssioner of |Income Tax, Minbai and
Anr. [(2007) 6 SCC 329], this Court stated

"40. Thus, it appears that there is distinct line of
authorities which clearly lays down that in

consi dering a question of penalty, means rea i s not

a rel evant consideration. Even assunming that when

the statute says that one is |liable for penalty if one
furni shes inaccurate particulars, it nay or may not

by itself be held to be enough if the particulars
furnished are found to be inaccurate is anything

nore needed but the question would still be as to

whet her reliance placed on sone val uati on of an
approved val uer and, therefore, the furnishing of

i naccurate particulars was not deliberate, neaning
thereby that an elenment of nmens rea is needed

bef ore penalty can be inposed, should have

recei ved serious consideration in the light of a
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| arge nunber of decisions of this Court."

20. W agree with the said view as also for the additional reason that the
subordinate | egislation cannot override the principal |egislative provisions.
The statute itself does not say that a penalty has to be levied only in

the manner prescribed. 1t is also not a case where the authority is left with
no discretion. The |legislation does not provide that adjudication for the

pur pose of |evy of penalty proceeding would be a nere formality or

i mposition of penalty as also conputation of the quantum thereof becane a
foregone conclusion. Odinarily, even such a provision would not be held to
providing for mandatory inmposition of penalty, if the proceeding is an

adj udi catory one or conpliance of the principles of natural justice is
necessary thereunder

21. Exi stence of nens rea or actus reus to contravene a statutory provision
nmust al so be held to be a necessary ingredient for |evy of damages and/or the
guantum t her eof .

22. The Division Bench of the High Court, therefore, in our opinion, was
not wongin opining that Section 85-B provides for an enabling provision
What, however, cannot be appreciated that is such a construction itself

woul d 'ead to the conclusion-that the H gh Court is entitled to substitute its
view in place of the statutory authority. |n our considered view, therefore,
the matter shoul d be considered afresh for determnination of quantum of

damages etc. in the light of the observations nade herei nbefore.

23. We are, therefore, of the opinion that the inpugned judgments cannot
be sustained. It i's set aside accordingly and the matter is remtted to the
Hi gh Court for consideration of the nmatter afresh in the |ight of the
observati ons nmade herein. The appeal is allowed to the aforenenti oned

extent. |In the facts and circunstances of this case, there shall be no order as
to costs.




