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ACT:

Representati on of the People Act, 1951, s. 83--Annexure to
El ection Petition--Necessity of service on respondent.

HEADNOTE:

The appellant filed an election petition with a panphlet as
annexure thereto. A translationin English of the panphl et
was incorporated in the body of the election petition, and
it was stated in the petition that it forned part ~of the
petition. The first respondent raised an objection that a
copy of the panmphl et had not been annexed to the copy of the
el ection petition served on himand therefore, the election

petition was liable to be dismssed under s. 86 of the
Representation of the People Act. The H gh Court accepted
the objection and disnissed the election petition. In

appeal, this Court,

HELD : The order of the Hi gh Court nust be set aside.

The words used in s. 81(3) are only "the election petition".
There is no nention of any docunent acconpanying the
el ection petition. Since the election petition itself
reproduced the whole of the panphlet in a translation in
English, it could be said that the avernents with regard to
the panphlet were thenselves a part of the petition, —and
therefore the panphlet was served upon the respondents
although in a translation and not in original. [19 E--H
Even if this be not the case, it is quit,.- clear that s. 83
(2) has reference not to a docunment which is produced as
evi dence of the averments of the election petition but to
avernents of the election petition which are put, not in the
election petition but in the acconpanying schedules or

annexures. Details of avernents too conpendi ous for being
included in the election petition nay be set out in the
schedul es or annexures to the election petition. The | aw

then requires that even though they are outside the election
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petition, they must be signed and verified. The annexures
or schedules are then treated as integrated with the
el ection petition and copies of them nust be served on the
respondents if the requirenent regardi ng service of election
petition is to be wholly conplied with. But this does not
apply to documents which are nerely evidence In the case but
for reasons of clarity and to lend force to the petition are
not kept back but produced or filed with election petitions.
They are in no sense an integral part of the averments of
the petition but are only evidence of those avernents and in
proof thereof. [19 H 20 D

The pamphlet, therefore. nust be treated as a docunent and
not as a part of the election petition in so far as
avernents are concerned. ~ Wen the election petitioner said
that it was to be treated as part of her election petition
she was nmerely indicating that it was not to be though that
she had .not produced the docunent in tine. She was
i nsisting . upon the document remaining with the petition so
that it ~/could be avail abl e whenever the question of the
el ection ‘petition or its contents arose. [20 D -E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1693 of 1967.
14

Appeal under s. 116-A of the Representation of the People
Act, 1951 fromthe judgnent and order dated Septenber 21

1967 of the Madhya Pradesh H gh-Court in Election Petition
No. 10 of 1967.

G N. Dikshit and R N. D kshit, for the appellant.

C. B. Agarwal a Una Mehta, S. K. Bagga and Shureshta Bagga,
for respondent No. 1.

The Judgnent of the Court was delivered by

Hi dayatullah, J. This is an appeal against the, judgnent of
the Hgh Court of Madhya Pradesh at Jabal pur, dat ed
Septenber 21, 1967. dismssing the election petition filed
by the appellant on the prelinmnary ground that ‘a proper
copy of the election petition was. not served wupon the
answering parties. The facts of the case are as follows

The appel l ant was a candi date for election to the Sagar Lok
Sabha Schedul ed Castes constituency No. 24. The election
took place on February 20, 1967. There were three  other
contesting candidates of whomthe first respondent- secured
the |largest nunmber of votes and was decl ared el ected. The
appel  ant secured the second | argest nunber of votes, her
votes being less by just under 300 than the ~successfu

candi date’s votes. An election petition was thereafter
filed by the appellant on April 5, 1967. 1In this ,election
petition the appellant challenged the election of the /first
respondent on four grounds. They were (a) wr ongf ul
acceptance .., of his nom nation paper, (b) corrupt practice
i nasmuch as .he appealed to religion through a panphlet
mar ked Annexure (c) undue influence, and (d) breaches  of
the. Act and Rules. The panphlet to which reference is nade
was styled Bhayankar Vajraghat and was published by
Sarvadal i ya Goraksha Mahabhiyan Sanmiti, Deori Kalan Branch

It charged the party of the appellant nanmely the Congress
with encouraging cowslaughter and ,of fending. the Hi ndu
Senti ment . Details were givenin it of the nunber of
animal s slaughtered every day in Madhya Pradesh | and
el sewhere and bl aned the Congress with being a party to the
practice. In the body of the election petition a
transl ation in English of the Hi ndi panphl et was
i ncor por at ed. The original panphlet was attached to the
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el ection petition and was marked Annexure 'A'. The el ection
petitioner proceeded to say in her petition "it forns part
of the petition".
When parties appeared the first respondent filed his witten
statenment in great. detail. He dealt with this panmphlet and
answered the allegations of the election petitioner in
relation thereto paragraph by paragraph. As a result of
these pleas a nunber of issues were raised on July 18, 1967.
No issue was raised in
15
regard to the service of a defective copy of the election
petition wupon the respondents in general and the first
respondent in particular. However, on August 3, 1967, a
speci al objection was nade by the first respondent claimng
that the copy of the panphlet had not been annexed to the
copy of the election petition served upon himand therefore
the election petition was liable to be disnissed in
accor dance wi th t he provisions of s. 86 of the
Representation of the People Act. A detailed reply to this
obj ection was given by the election petitioner. She stated
that this was an after-thought inasmuch as the translation
of the panphlet was incorporated in the election petition
and the allegations regarding the panphl et had been answered
in detail by the answering respondent. The Court thereupon
franed an additional issue on August 4, 1967. The issue ran
as follows-
"Whet her the election petition-is liable to be
di smissed for contravention of 'S. 81 (3) of
the Representationof the People Act, 1951 as
copy of ~Annexure A to the petition was not
given along with the petition for being served
on the respondents”.
Parties first filed a nunber of affidavits pro and con.
Later the Court ordered attendance of “the deponents for
crossexam nation. In this way the appellant and her counse
who had filed affidavits earlier were examned. Their. case
was that the copies of the election petition had been
properly, put together including in each copy an’ origina
panphl et for service on the respondents. On the other side
the first respondent and two others filed affidavits stating
that when the copy of the election petition was received it

was not acconpani ed by the panmphlet. In their examnation
in Court all nmintained the sane position, and were cross-
exam ned. The | earned Judge trying the case also ordered

the attendance of the Reader of the Deputy Registrar of the
H gh Court who had dealt with the election, petition and he
was examned as Court witness No. 1. He stated that- the
copies of the petition were conplete except that the
panphl et was not annexed to each copy. He stated that he
had noted at the tinme this fact but had treated the panphl et
as a docunent and not as an Annexure to the -election
petition.

The |learned Judge, on an appraisal of this material  held
that the copies of the election petition served upon the
respondents were not acconpani ed by the panphl et which was
an Annexure to the election petition. After examining the
| aw on the subject the | earned Judge cane to the concl usion
that the election petition should be dismssed under s. 86
of the Representation of the People Act and he accordingly
dismssed it with costs. No other

16

issue which was struck between the parties was gone into
because the election petition failed at the very threshol d.
In this appeal it is contended that the | earned Judge was in
error in thinking that the panphlet ought to have
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acconpani ed the copies of the election petition or that the
law required that it should have been annexed to the copy of

the election petition served on the respondents. In this
connection our attention was drawn to the provisions of the
Representation of the People Act to which we shall refer

presently. On the other side it was contended that whatever
the neaning of the expressions "the election petition",
"annexures" or "schedules" in the Act, the el ection
petitioner by her own conduct had nade this docunent a part
O the election petition and therefore it was incunbent upon
her to have served the whole of the election petition and
not only a part of it as she did and therefore the order now
appeal ed agai nst was correct. Before we cone to these riva
contentions we find it necessary to refer first to the
rel evant provisions on the subject
Section 81 of the Representation of the People Act occurs in
Chapter 11 which is headed - "Presentation of El ecti on
Petitions to El ection Comm ssion™. It provides as foll ows:
"Presentation of Petitions
(1) An election petition calling in question
any election may be presented on one or nore
of the ,-rounds specified in sub-section (1)
of section 100 and section 101 to the High
Court by any candi date at such el ection or any
elector “within forty-five days from but not
earlier than, the date of election of the
returned candi date, or if there are nore than
one returned candi date at the election and the
dates  of their election are different, the
| ater of those two dates.
Expl anation :-In this subsection, ' elector’
neans a person who was entitled to vote at the
election to which the election petition
rel ates, whether he has voted at such election
or not.
(3) Every el ection petition shal | be
acconpani ed by as many copies thereto 'as there
are respondents nentioned in the petition and
every such copy shall be attested by the
petitioner under his own signature to be a
true copy of the petition.”
17
The first respondent draws pointed attention to the  third
sub-section which says that every election petition shall be
acconpani ed by as many copies thereof- as there are
respondents nentioned in the petition and every such copy
shal |l be attested by the petitioner under his own signature
to be a true copy of the petition. The dispute therefore is
whet her the panphl et could be described in this case as, a
part of the election petition. The answering respondent
says that it is so and was considered to be so by the
election petitioner herself when she stated that it was to
be read as a part of the election petition.
The matter, in our opinion, is not to be resolved on how the
el ection petitioner viewed the matter but fromthe point  of
view of the requirenent of the law on the subject. For this
purpose we have to turn to s. 83 of- the Representation of
the People Act which provides what the contents of the
el ection petition shall be. It reads as follows
(1) An el ection petition-
(a) shall contain a concise statenment of the
material facts on which,the petitioner relies;
(b) shall set forth full particulars of any
corrupt practice that the petitioner alleges,
including as full a statenent as possible of
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the names of the parties alleged to have
conmitted such corrupt practice and the date
and place of the commssion of each such
practice; and
(c) shall be signed by the petitioner and
verified in the manner laid down in the Code
of Civil Procedure, 1908 (5 of 1908), for the
verification of pleadings.
Provi ded that where the petitioner alleges any
corrupt practice, the petition shall also be
acconpani ed by an affidavit in the prescribed
form in support of the allegation of such
corrupt practice and the particul ars thereof.
(2) Any schedule or annexure to the petition
shall also be signhed by the petitioner and
verified in the same manner as the
The answering respondent herein again dr aws poi nt ed
attention to the fact that the schedul es and the annexures
to the petition are nentioned and they have to be signed and
verified inthe same nmanner as the petition nmeaning thereby
that as the election petitioner had-made the panphlet a part
of the election petition she was required to sign and verify
the panphlet and alsoto serve a

18
copy of it as required by sub-s. (3) of S. 81 when the
election petition was served. ’'He then relies upon S. 86

whi ch provides that the Hi gh Court shall dism ss an el ection
petition which does not conply with the provisions of S. 81
S. 82 or S. 117.

An argunent was raised.in this case as to whether s. 86(1)
is mandatory or merely directory. W need not go.into this
aspect of the case. In our opinion the present matter can
be resol ved on an exam nation of the relevant facts and the
contents of the election petition as detailed in 's. 83
reproduced above. It may be pointed out here that the tria
of election petition has to followas. far as may be ,the
provi sions of the Code of Civil Procedure.. W are therefore
of opinion that it is permssible to |ook into the Code of
Cvil Procedure to see what exactly woul d have been the case
if this was a suit and not a trial of an el ection petition
Under the Code of Civil Procedure, a suit is conmenced by a
pl ai nt. This is provided by O1V, r. 1 which says that
every suit shall be instituted by presenting a plaint-to the
Court. After the plaint, is received OV provides the
summoning of the defendants in the case and r. 2 of  that
order says that every sumons shall be acconpani ed by a copy
of the plaint, and if so pernmitted, by a concise. statenent.
We then turn to the provisions of OVII Wich. deals wth
the contents of a plaint. The first rule nentions the
particulars which nust be in a plaint. It is not necessary
to refer to them. The plaint has to be signed and
verified. Rule 9 then provides that the plaintiff | shal
endorse on the plaint and annex thereto a |list of docunents,
if any, which he has produced along with it and, if the
plaint is- adnmtted, shall present as many .copies on plain
paper of the plaint as there are defendants unless the Court
by reason of the length of the plaint or the nunber of
def endants, or for any other sufficient reason, pernmits him
to present a like nunmber of concise statements of the nature
of the clainms made,. etc. It will be noticed here that what
is required to be provided are copies of the plaint itself
or the concise statement according to the nunber of
def endant s. There is no mention here of any, ot her
docunents of which a copy is needed to be presented to the
Court for service to the defendants. Then we come to r. 14
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which states that where a plaintiff sues upon a docunment in
his possession or power he shall produce it in court when
the plaint is presented and shall at the sanme tine deliver
the docunent or a copy thereof to. be filed with the plaint.

It will be noticed that he is required to file only one copy
of the document and not as nmany copies as there are
defendants in the case. It would therefore follow that a

copy of the docunent is not expected to be delivered wth
the copy of the plaint to the answering defendants when
sunmons is served on them |In the schedules to the Code of
Cvil Procedure we have got Appendi x B which

19

prescribes the forns for summons to the defendants. There
is only one formof summons in Appendix B, (Form No. 4) in
whi ch the copy of the negotiable instrunent is to acconpany
the copy of The plaint. That is so, because of the specia
law applying to the negotiable instrunents and the tine
[imt within which pleas to that document have to be raised
and this is only in summary suits.No other form makes any
nention. ‘of "any docunent acconpanyi ng the sunmons with the,
copy. of the plaint. W need not gointo nore details,. It
is clear that the docunents which are filed with the plaint
have to be acconpani ed by one copy of those documents. This
is because the copy is conpared with the original and the
copy is endorsed by the clerk of court and the docunment is
sonetines returned to the party to be produced into Court
later. ’'the copy takes the place of the docunment concerned
and is not to be sent out to the parties with the plaint.

W may now see whether the election |aw provides anything

different. The only provision to which our attention has
been drawn is sub-s. (3) of s. 81 and sub-s. (2) of s. 83.
The first .provides that every election petition 'shall be

acconpani ed by as many copies thereof” as there are
respondents nentioned in the ;petition and that every such
copy shall be an authenticated true copy. The words. used
here are only "the election petition". There is no mention
of any docunent acconpanying the el ection petition. [|f the
matter stood with only this sub-section there woul'd ;be no
doubt that what was intended to be served is only a copy of
the election petition proper. Assistance is however taken
from the provisions of sub-s. (2) of s. 83 which provides
that. any schedule or any annexure to the —petition shal
al so be signed by the petitioner and verified in the sane
manner as the petition it is contended that since the
panphl et was an annexure to the petition it was not- only
necessary to sign and verify it, but that it should have
been treated as a part of the election petition itself and a
copy served wupon the- respondents. in this way, . non-
conpliance with the provisions of s. 86(1) is nade Qut. In
our opinion, this is too strict a reading of the provisions.
We have already pointed. out that s. 81(3) speaks -only of
the election petition. Pausing here, we would say that
since the election petition itself reproduced the whole of
the panphlet in a translation in English, it could be said
that the avernments wth regard to the panphlet wer e
thenselves a part of the petition and therefore the panphl et
was served upon the respondents although in a translation
and not in original. Even if this be not the case, we are
quite clear that subs. (2) of s. 83 has reference not to. a
docunent which is produced as evidence of the avernents of
the election petition but to averments of the election
petition which are put, not in the election petition but in
he acconpanyi ng schedul es or annexures. W can

20

give quite a nunber of examples fromwhich it would be
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apparent that many of the avernents of the election petition
are capable of being put as schedul es or annexures. For
exanple, the details of the corrupt practice there in the
fornmer days used to be set out separately in the schedules
and which nmay, in some cases, be so done even after the
amendment of the present law. Simlarly, details of the
avernents too conpendi ous for being included in the election
petition nay be set. out in the schedules or annexures to
the election petition. The lawthen requires that even
t hough they are outside the election petition, they nust be
signed and verified, but such annexures or schedules are
then treated as integrated with the election petition and
copies of them nust be served on the respondent if the
requi renent regarding service of the election petitionis to
be wholly conmplied with. But what we have said here does
not apply to documents which are nmerely evidence in the case
but which for reasons of clarity ,and to lend force to the
petition are not kept back but produced or filed with the
el ection petitions. They are in no, sense an integral part
of the avernents of the petition but are only evidence of
those averments and in proof thereof. The panphlet therefor
must be treated as a docunent and not as a part of the
election petition in so far as avernents are concerned.
When ,the election petitioner said that it was to be treated
as part of her election petition she was nerely indicating
that it was not to be thought that she had not produced the
docunent in tine. She was insisting upon the docunent
remaining with the petition so that it could be available
whenever the question of the election petition or its
contents arose. It would be stretching the words of sub-s.
(2) of s. 83 too far to think that every docunent - produced
as evidence in the election petition becones a part of the
el ection petition proper. In this particular case we do not
think that the panphlet could be so treated. W are,
therefore, of the opinion that whether or not s. 86(1) is
mandatory or directory there was no breach of the provisions
of the Representation of the People Act in regard’ to the
filing of the election or the service of the copies thereof
and the order under appeal was therefore erroneous.

We accordingly set aside the order and renand the case for

trial fromthis stage. The costs of the appellant will _be
costs in the cause. The respondent will bear his own costs.
Y. P Appeal all owed and case renanded.
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