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1. The gquestion of law, the adjudication of whi ch
ultimately shall be decisive of the issues-arising in these
appeals filed under Section 35-L of the Central Excises &
Salt Act, 1944 (in brief 'the Act’'), is whether  various
goods nentioned in the Schedule of Excise Tariff are
dutiable as such or they would be, ’'excisable goods as
defined in the Act, only when they are nmarketabl e or capable
of bei ng market ed.

2. Law on this issue appears to be fairly -settled.
Recently a Three Judge bench of this Court speaking through
one of us (Hon'ble K S. Paripoornan, J.) in-Indian Cabl e Co.
Ltd. vs. Collector of Central Excise, Calcutta, 1994 (74)
ELT 22 while reversing the order of the Tribunal that "the
conversion of PVC resin’ into PVC conpound by the processes
enpl oyed by the assessee, anpbunts to "manufacture” wthin
the meaning of Section 2(f) of the Act", therefore, it "was
to be charged with excise duty" held, "the provisions of the
Act mandate that a finding that the goods are nmarketable is
a pre-requisite or "sine qua non" for the levy of duty”.

3. But prior to adverting to it and notice in brief how
the law on this aspect has developed, it is but appropriate
to nention that the precise dispute before the Tribunal was
whet her the appellants who are manufacturers and sellers  of
| am nat ed sheets which fell under tariff itemno. 68 of the
tariff schedule prior to 28th February 1986 were liable to
pay duty on such internedi ate products produced by them as
were solutions of resin and water which were not stable,

nerely, because they were captively consumed. Since the
guestion of lawis comon and has arisen in nore or |ess
simlar circunstances in all the appeals, it is not
necessary to give facts of each case.

4. The appellants nmanufactured | ami nated sheets out of

various raw materials including paper and other chenicals,
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nanel y,, phenol, fornmal dehyde, hexam ne etc., purchased from
the open narket after paying duty. In the process of

manuf acturing |am nated sheets the appellants used the raw
material by processing themw th each other and with other
materials |ike caustic soda, nmethanol and hydro-chloric
acid. In this process Phenol Fornal dehyde was produced out
of Mel am ne, Fornal dehyde, phenol, methanol, caustic soda,
hexam ne and hydrochloric acid. The process of nanufacture
of phenol, fornmaldehyde as found by the Tribunal is
described thus:’
"For mal dehyde is punped into a reaction vesse
and thereafter M is added. These two
material are stirred and thereafter Hydro-
Chloric Acid is added, in required quantity to
accelerate the reaction. The tenperature is
thereafter increase upto 80 degree Centigrade
and is thereafter brought down to 60 degree
Centi gr ade. At this time Caustic Soda or
Met hanol in prescribed quantity are added. At
times water is separated from Fornmal dehyde.
The solution which 'so energes is under
constant ~and continuing reaction at this
stage. ~However, this solution is removed from
the reaction vessel and is used inits sem-

processed condi tion in Manuf act ur e O
| am nated sheets."
From the process of nmanufacture, narrated  above, it is

apparent that what energed was solution as a result of
conti nuous reaction and was taken out fromthe vessel in its
sem - processed condition and was used wthout further
processing in manufacture of lam nated sheets. Since it was
not marketed or sold by the appellants and the solution was
captively consuned only the Departnment did not |evy any duty
onit. In 1979, Rules 9, 49 and 173(1) of the Central Excise
Rul es 1944 were anended the result of which was that even
captively consumed goods produced or rmanufactured became
dutiable. Consequently the Superintendent of Central Excise
issued Notice that in viewof  the anendnents in  Rules
phenol, fornmal dehyde and nel ani ne formal dehyde were /liable
to duty. The appellants contested the notice. It was
claimed that the reacting m xtures were not only unstable
having short life but they were not marketable in the form
they were obtained in internediate stage in a continuous
process, The appellants clained that the reacting mxture in
manufacture went on and it was conplete on formation of
| am nated sheets by application of heat and pressure to
these goods. The Assistant Collector found that t he
m xture, nanmely, solution of the resin and water was. not
stable. But he did not agree that nerely because solutions
were not stable it did not nean that the resins produced by
the appellants were not goods as if sone, stabiliser was
used to | ower down continuous reaction the same could be put
in the market for the purpose of sale. The Col lector
(Appeal s) agreeing with the finding that solutions were —not
stable allowed the appeals and held that an internediate
product in order to be excisable nust be a product known to
the market or comercial conmmunity. In other words the
i ntermedi ate product which canme into existence should have
been a conpl ete product known as such to the market. But if
something nore was to be done on the product to bring it
into a formknown to the commercial comunity then it could
not be treated as excisable goods. The Collector (Appeals)
held that even though it was not disputed that Ox products
used for the manufacture of plastic |lamnated sheets and
synthetic resin was formed as an in i nternedi at e product
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but it being unstable in a non-marketable condition the
resin mxture coul d not be considered as
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exci sabl e under tariff item|SA(1l) of Central Excise Tariff.
In further appeal filed by the Departnent the Tribunal held
that even though it was not clained by the Departnment before
the subordinate authorities that the internediate goods
produced by the appellants were 'resols’ but resins which
occurred in three stages was nothing but resol at 'A stage
and resol being nmentioned initem 15-A of the Tariff
Schedul e it was covered by the 'chem cal nonenclature’, And
once the product answered the chem cal description in the
entry, it was eligible to duty. The claimof the appellants
that it was not goods was thus rejected. The Tribuna
further held that since, "the products manufactured by"
appel l ants, fell under 15-A (1) the fact that these were not

marketed or sold-did not make any difference. The claim
that the goods were incapabl e of being marketed was rejected
as there was no evidence, 'that the product resol’ was,

"unst abl e _and not capabl e of storage even for a short tinme'.
The Tribunal held, "that in the case of resins there were so
many varieties and these have w de-ranging shelf lives
ranging froma few days to a couple of nonths or even nore"
Since it was not made out, "that the product” was required
to be taken into imedi ate use or otherwise it would have
been rendered useless or it wuld cease to be a resin" it
was hold that the product even though capable of, "further
condensation or polynerization" had reached, a definite
stage of manufacture for a definite end-use and, therefore,
"had to be held to be goods".~ Reason for this finding was
concession of the appellants counsel that -the resins
obt ai ned by the appellants could, "be kept for as long as 15
days".

5. What arises for determ nation, therefore, in the first
i nstance, is whether resin or resol pr oduced by t he
appel l ants can be considered to be goods for purposes of
| evy under the Act. Even though the Departnent 'did not
claim either in the notice issued to the appellants or at
any stage before the appeals were heard by the Tribunal that
resins produced by the appellants were nothing else than
what is chemically known as 'resols’ but the necessity to
examne its correctness is obviated as Sri Dave, the |earned

counsel for the appellants fairly did not assail the
findi ngs rather accepted it. Resols is specifically
mentioned as one of the items in entry no. 15A of the tariff
schedul e. "The main entry and Explanation Il of it are

extracted bel ow.
"ltem No. 15A - PLASTICS

[tem No. Tari ff Rat e” of duty
15A Artificial or Synthetic resins and Fifty per
pl astics and O her cent ad
materials and articles specified val orem
bel ow.
(1) ..o
(2) ..
(3) .o
Explanation 1: ...............
329
Expl anati on [1.- In sub-item (1), "con-
densation pol ycondensat i on pol yaddi tion

pol yrmeri sati on and co-pol yneri sation products"”
are to be taken to apply only to goods of a
ki nd produced by chem cal synthesis answering
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to one of the follow ng descriptions:-
(a) artificial pl astics, i ncl udi ng

artificial resins;
(b) silicones;

(c) resol s, liquid polyisobutylene, and
simlar artificial pol ycondensat i on or
pol ynkeri sati on products.”
Resol s, according to Tribunal, is chem cal nanme of resin at
A stage. It was held that phenol resin in course of

manufacture due to reaction of m xture occurred at three
st ages:

1. Resol or A- St age (begi nni ng of
Condensation); the resin as fluid soluble and
still contains much water.

2. Resi't ol or B- St age (conti nued
condensati on, sl i ght cross-|ingki ng( in-
sol ubl e, rubber.

3. Resite or CStage (final condition of

the cured product); infusible and insoluble."
In the Gossary of Chemical Terms: Second Edition: difford
A Hanpel , Consulting Chem cal Engineer and Gessner
G Hawl ey, Editor: Condensed Chenical Dictionary ' Pheno
formal dehyde resin’ are described as under: -

"Pol ymerization occures in three steps
or states. The first (A-Stage) is an al cohol -
soluble liquid, the second (B-Stage) is sem -
solid and less soluble: the third (Cstage) is
hard, cross-linked solid. The
A-Stage formis called a resol

Resol thus obtained in fluid state at 'A~ stage was a
solution which could be retained only by addition of sone
stabl i ser or retarder. The appellants used it for
manuf act uri ng | ami nated sheets in~ semi~-finished st age
wi t hout any processing or adding any stabliser or retarder.
Even the Tribunal found that resin-at 'A stage was a
solution obtained during process which by itself could not
be used unl ess some stabiliser was added to it. It was not
di sputed that its Iife, according to appellants, was for two
or three days. But even assuning what was stated by the
counsel before the Tribunal that its life was for 15 days.
it coul d survive only if regulated and control | ed
tenperature was mai ntained. O herw se, as has been observed
by the Chemical Examiner it gets itself converted into a
jelly which was incapable of any use. Therefore, it is very
doubtful if on the facts found by the Assistant ~ Col | ector,
affirmed by the Collector and not differed by the Tribunal

t he resin or resols obtained during the course of
manuf acture by the appellants could be held to be goods.

6. The duty of excise is leviable under Entry 84 of List |
of the VIIth Schedul e on goods nanufactured or produced.
That is why the charge under Section 3 of the Act is on all
"exci sabl e goods’ , " produced or manuf act ured’ . The
expression ’'excisabl e goods’ has pl 64 been defined by cl ause
(d) of Section 2 to nean, ’'goods’ specified in the Schedul e.
The schene in the Schedule is to divide the goods in two
broad categories - one, for which rates are nentioned under
different entry and other the residuary. By this nmethod al
goods are excisable either under the specific or
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the residuary entry. The word ' goods’ has not been defined
in the Act. But it has to be understood in the sense it has
been used in Entry 84 of the Schedule. That is why Section
3 levies duty on all excisable goods nmentioned in the
Schedul e provided they are produced and manuf act ur ed.
Therefore, where the goods are specified in the Schedule
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they are excisable goods but whether such goods can be
subj ected to duty woul d depend on whet her they were produced
or manufactured by the person on whomduty is proposed to be

I evi ed. The expression ’produced or manufactured’ has
further been explained by this Court to nean that the goods
so produced nust satisfy the test of marketability. Con-

sequently it is always open to an assessee to prove that
even though the goods in which he was carrying on business
were excisable goods being nentioned in the Schedule but
they could not be subjected to duty as they were not goods
ei t her because they were not produced or manufactured by it
or if they had been produced or manufactured they were not
mar ket ed or capabl e of being narketed.

7. The duty of excise being on production and manufacture
which nmeans bringing out a new comvodity, it is inplicit
that such goods nust be usable, noveable, saleable and

mar ket abl e. The duty is on manufacture or production but
the production or manufacture is carried on for taking such
goods to the market for sale. The obvious rationale for
| evyi ng exci se duty linking it wth production or

manuf acture is that the goods so produced nust be a distinct
commodity known as such in common parlance or to the com
nmerci al community for purposes of buying and selling. Since
the solution that was produced could not be used as such
wi thout any further processing or application of heat or
pressure, it could not be considered as goods on which any
exci se duty could be Ievied.

8. But the | earned Additional Solicitor General urged that
resin or solution which was produced by the appellant was
technically known as resols. Reliance was placed on its
neaning in the dictionary. The |learned counsel  ‘submtted
that the tariff schedule has divided the items into specific
and general. Resol s being one of the A) “itens nentioned
under item 15A it was a specific item therefore, once it
was found that the internediate goods produced by the
appel l ants were resols then it was exigible to duty and it
could not further be required to satisfy the common parl ance
test specially because this was a chem cal and not ‘a product
which is commonly bought and sold. in the nmarket. The
| earned counsel urged that once it was found that it was
manuf actured or produced then it should be deened to have,
satisfied the test of marketability and consequently it ~was
exci sabl e goods within nmeaning of the Act and the Tri bunal
was justified in levying duty onit. The |earned counse

submitted that nmarketing capability depends on nature of
goods. The test of narketability and capable of being
mar keted could not be applied to such goods as resol and,
therefore, the submission of the |earned counsel for
appellants that the resin or resol could be subjected to
duty only if it was found that from raw materials
some new substance was brought out and it was known-as such
was not correct as once the internedi ate goods produced by
the appellants was found to be resols and it having been
mentioned in item no. 15A the burden of the Departnent stood

di schar ged.
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9. Al'though the duty of excise is on manufacture or
production of the goods, but the entire concept of bringing
out new commdity etc. is linked with marketability. An

article does not become goods in the comon parlance unless
by production or manufacture sonething new and different is
brought out which can be bought and sold. |In Union of India
& Anr. vs. Delhi Coth & General MIIl Co. Ltd., AIR 1963 SC
791, a Constitution Bench of this Court while construing the
word ' goods’ held as under: -
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"These definitions nmake it <clear that to
become "goods" an article nust be sonething
which can ordinarliy come to the market to be
bought and sol d".
Therefore, any good to attract excise duty nust satisfy the
test of marketability. The tariff schedule by placing the
goods in specific and general category does not alter the
basic character of leviability. The duty is attracted not
because an article is covered in any of the items or it
falls in residuary category but it rmust further have been
produced or manufactured and it is capable of being bought
and sold.In South Bihar Sugar MIls Ltd. & Anr. etc. V.
Union of India & Anr. etc., AIR 1968 SC 922 it was held by
this Court:
"The Act charges duty on nanufacture of goods.
The word 'manufacture’ inplies a change but
every change in the raw material 1is not
manuf acture. Ther e nmust be such a
transformation that a new and di fferent
article nust emerge having a distinctive naneg,
character or use: The duty is levied on
goods. As the Act does not define goods, the
| egi sl ature nust be taken to have used that
word in its ordinary, dictionary neaning. The
dictionary nmeaning is that to becone goods it
nust be sonet hing which can ordinarily cone to
the market to be bought and sold and I's known
to the narket. That it would . be such an
article . which would attract the Act was
brought out in Union of India vs. Delhi Coth
and General MIlls Ltd., 1963 Supp. (1) SCR 586
= AIR 1963 SC
In A P. State Electricity Board vs. ~Collector of  Central
Exci se, Hyderabad, JT 1994 (1) SC 545 thi's Court reiterated
the same principle and observed that marketability was K nust
irrespective of whether it was marketed or not. Ref er ence
has already. been nmde to Indian Cable (Supra). Thus any
good nmentioned in the tariff schedul e does not attract duty
unless it is marketable or capable of being marketed. The
test of marketability was relaxed in Union Carbide India
Ltd. vs. Union of India & Ors., 1986 (24) ELT 169 and it
was held that, "in order to attract 'excise duty the article
manuf actured nust be capable of sale to a consuner"’. The
guestion that arose, was whet her al um nium cans produced by
the appellants for the flashlights manufactured by it~ were
goods. It was held:
"The question here is whether the alum num
cans manufactured by the appellant are capable
of sale to a consuner. it appears on the facts
bef ore us t hat there are only t wo
manuf acturers of flashlights in India, the
appel | ant being one of them It appears also
that the alumnium cans prepared by t he
appel l ant are enployed entirely by it in the
manuf acture of flashlights, and are not sold
as alumniumcans in the market. The record
di scl oses that the alumnium cans, at the
poi nt at which excise duty has been |evied,
exist in a crude and el enmentary formincapabl e
of being enpl oyed at that stage as a component
in a flashlight. The cans have sharp uneven
edges and in order to use themas a conponent
in making flashlight cases
332
the cans have to undergo various processes
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such as trimmng, threading and redraw ng.
After the cans are trimed, threaded and
redrawn they are reeded, beaded and anodi sed
or painted. It is at that point only that
they become a distinct and conpl ete component,
capabl e of being used as a flashlight case for
housi ng battery cells and having a bulb fitted
to the case. We find it difficult to believe
that the elinmentary and unfinished form in
which they exist imediately after extrusion
suffices to attract a market".

It was explained in Bhor Industries Ltd. v. Collector of

Central Excise 1989(40) ELT 280 SC
"It appears to wus that wunder the Centra
Exci se Act, as'it stood at the relevant tine,
in order to be goods as specified in the entry
the first-condition was that as a result of
manuf acture goods must cone into existence.
For _articles to be goods these nust be known
in-the market as such or these nust be capabl e
of being sold in the market as goods. Act ua
sale in the market is not necessary, user in
the captive consunption is not determnative
but the articles nmust be capable of being sold
in the market or known /in the narket as
goods. "

It was reiterated in Hi ndustan Polyners v.  Collector of

Central Excise 1989 (43) E. L.T. 165
"Excise  duty, as has been reiterated and
explained, is a -duty on the  act  of nanu-
facture. ~Manufacture under the excise law is
the process or activity which brings into
being articles which are known in the ' narket
as goods, and to be goods these nust be
different, identifiable and distinct articles

known to the market as such. It is then and
t hen only that  manufacture t akes pl ace
attracting duty. [In order to be goods, it was

essential that as a result of the activity,
goods must come into existence. For _articles
to be goods, these nust be known in-the market
as such and these nmust be capable of being
sold or being sold in the nmarket as such
The submi ssion of the | earned counsel for the Departnent,
therefore, that nerely because the internediate product
manuf actured by the appellants was resols and it is one of
the itens nentioned under item 15A it was exigible to duty
ignores the basic and primary test for exigibility of duty.
The precise argunent advanced by the Ilearned Solicitor
CGeneral of India was rejected in Bhor Industries (supra) and
t he order of the Tribunal in that case was set “aside as
"the test of marketability or capable of being marketed"
was not applied by the Tribunal
10. Having traced the developnent of law that any goods
produced or nmanufactured ipso facto do not attract duty
unl ess they are marketabl e or capable of being nmarketed, we
may now exami ne the dutiability of goods captively consuned.
Prior to 1979 no duty was | evied on such goods. But, as
stated earlier, after amendnent of rules 9 and 49 captively
consunmed goods becone exigible to duty. The rationale for
not treating such goods as excisable was sane that since
such goods were not brought to the market for buying and
selling they could not be subjected to duty. But when the
Rules were amended a fiction was created that any article
pr oduced or manufactured if captively consumned was
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statutorily presuned to satisfy the test of marketability.
But this presunption can be rebutted if it is established
that the article produced and captively consuned was neither
goods nor narketable nor capable of being marketed. The
duty is attracted not by captive consunption of any article
333

but it nust be a good within the neaning of the Act which
apart fromhaving a distinctive nane and known as such nust
be narketable or capable of being nmarketed. In Bhor
Industries (supra) crude PVCfilnms manufactured by the
appel l ants as internmedi ate product used for captive consunp-
tion in manufacture of |leather cloth, jute matting and PVC
tapes were held not to be excisable goods on the test of
mar ket abi lity. In Collector of Central Excise v. Anhala
Sarahhai Enterprises 1989(43) ELT 214 the manufacturers
produced starch hydrolysate which was captively consumed and
fell under item 1-E of the Central Excise Tariff It was held
to be goods, no doubt, but it was observed that from a
practical 'point of viewit was apparent that the goods were
not marketabl e consequently they were not exigible to duty.
11.1t cannot ~thus be disputed that even if the resin
produced by the appellants are resols as nmentioned in item
15A it could not be subjected to duty. The purpose of
specifying the goods in-the Schedule is twofold, one, the
rate on which the/'duty would be charged and other that if
the goods satisfy the description and arc covered in the
Entry then they are liable to pay excise duty. But even in
respect of specified goods it could be established that it
was not marketabl e or capabl e of ‘being marketed, therefore,
no duty was leviable onit. The finding on this aspect has
been extracted earlier. The Assistant Collector  (Excise)
found that unless sone retarder or stabiliser was added the
unstabl e solution was not marketable: Even assuming that
such solution could last for 15 days as found by the
Tribunal that would not help the Department unless it is
further found that it was a produce which was marketable or
capabl e of being marketed. The Collector had agreed wth
the finding of Assistant Collector that wthout any further
process the solution was incapable of being used for any

ot her purpose. It further cannot be disputed that even the
life for 15 days depended on nmaintenance of —particular
tenperature and heat. It cannot, therefore, be said that

the goods were nmarketable or capable of being narketed:
Since the test of marketability or capable of bei ng
mar ket abl e applies even to those goods which are nmentioned
in the tariff itemthe intermediate resin produced by the
appel l ants which are nentioned as resols under tariff item
no. 15A were not exigible to duty. The finding of the
Tri bunal that once the product manufactured by the
appel | ants answered the chemical description of the  product
under tariff item15A it was assessable to duty whether it
was mar ket abl e or not was pa thus not well founded.

12. In the result, these appeals succeed and are allowed.
The question of |aw raised by the appellants is decided by
saying that resin at 'A' stage which are chemcally known as
"resols’ could not be subjected to duty. The appellants
shall be entitled to their costs.
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