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PETI TI ONER
RAJENDRA KUMAR

Vs.

RESPONDENT:
STATE OF U. P.

DATE OF JUDGVENT: 21/ 11/ 1997

BENCH
MM PUNCHHI , M SRI NI VASAN

ACT:

HEADNOTE

JUDGVENT:

THE 21ST DAY OF NOVEMBER, 1997
Present:

Hon’ bl e M. Justice MM Punchh

Hon’ blle M. Justice M Srinivasan
R K Jain, Sr. Adv., P.K Jain, Adv. wth him for the
appel | ant
Vi shwajit Singh, Adv. for A. S. Pundir, Adv. for the
Respondent

JUDGMENT
The foll owi ng Judgnment of the Court was delivered:

M SRI NI VASAN, J.
The appellant married one Asha Devi in 1976. He wused to
beat his wife off and on and was threatening to throw acid
on her fare. Once he tied a Dhoti- in her neck and hanged
her. When her tongue protruded out, —he put - her down. On
17.10.1979 she requested himto get fuel wood fromthe Tand
(rack) so that she could cook food for the famly.” He
refused to do so. she had herself taken the wood and started
preparing food in the oven at about 8.0 AM Apparently being
annoyed with the delay in the preparation of the food he
took a burning piece of wood and touched her check with it.
He took her to the adjoining room and poured kerosene oi
over her and set her on fire. He also prevented her from
runni ng out of the room whereby he incurred burninjuries in
sone parts of her body. She ran out when her brother-in-Ilaw
extinguished the fire by placing a blanket around her and
tearing the saree. Her nother-in-law wapped her with a wet
cloth to extinguish the fire. She was taken to the hospita
for treatment as she had received burn injuries to the
extent of 95% She died on 18.10.1979. Her father had given
a conplaint to the police on 17.10.1979. Four statenents
were made by her which were treated as dyi ng decl arati ons.
The first was to her father son after the incident, the
second was to the investigating Oficer on the next day, the
third was to the Magistrate on 18.10.1979 and the fourth was
her nother when she was in the hospital.
2. The above was the prosecution case. The appellant denied
the sane and contended that his wi fe sustained burn injuries
whil e cooking and when he tried to extinguish the fire, he
al so sustained injuries. According to hem he took her to
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the hospital along with the other nenbers of the famly.

3. The Court of Sessions found that the appellant was
quilty, convicted himunder Section 302 |PC and sentenced
hi m under Section 302 | PC and sentenced himto inprisonment
for life. On appeal, the High Court of Allahabad confirmed
the conviction and sentence. This appeal has been preferred
by the appellant on obtaining Special Leave.

4. The learned counsel for the appellant has vehenently
reiterated the contentions put forward before the H gh Court
by his counter Part. It is argued that there ar nateria

di screpanci es between the various statenents given by the
deceased in the hospital. Considerable reliance is placed on
the entry found in the bed head-ticket in the hospital nade
at t he tine of her admission. PW 11 Dr. H C Prasad has
stated that the entry ~was nmade by himwhich read ""al |l eged
to have sustained burn injuries during cooking". According
to PW 11 he nust have witten the note on the informtion
given by ‘the injured  but he did not remenber it correctly.
The Courts below were therefore justified in not attaching
any inportance to the entry in the bed-ticket, particularly
inview of the detailed statenents  made by her. W do not
find any error in the view taken by the Courts bel ow.

5. It is next argued that- in the four statenents given by
the deceased which are treated as dying declarations there
are several discrepancies. In the statenent nade by the
deceased to her father at about 1.30 PMon 17.10.1979 when
he went to the hospital to see her she had nerely said that
"Hamar e ghar wal on ne jala diya" " (1l am burnt by our famly
menbers). It is argued that if the case of the prosecution
is true she would not have stated |ike that and it being her
very first statenent after the incident should be given nore
wei ght than her subsequent statenents. W _are unable to
accept this contention. At that stage she was not. in a
position to speak for 1ong. She made a short statenment to
her father to convey to himthat she was burnt by sonebody
in the house which showed clearly that he did not get
hersel f burnt when she was cooking.

6. W have gone through the statenments given by her to the
Investigating Oficer, the Magi strate and her nmother who was
examned as PW2. we do not find any naterial di screpancies
therein. It is clear fromthe said statements that the
appel | ant poured kerosene oil over her and set fire.

7. It is next contended that the only eye w tness, nanely,
Manju, a sister of the appellant was not interrogated or
exam ned and therefore the case of the prosecution should
not be accepted. There is no substance in this contention

No adverse inference can be drawn against the prosecution
fromthe non-exam nation of the appellant’s younger sister
who was aged only about 1. Wen the evidence on record is
sufficient to prove beyond doubt the case of t he
prosecution, the failure to exam ne another person does no
affect the credibility of the prosecution.

8. The factual circunmstances established by the prosecution
inthis case and adverted to by the courts below are
sufficient to old that the charge against the appellant is
proved beyond doubt. Learned counsel for the appellant
contends that the injuries suffered by the appellant as
spoken to by CW1 Dr. Nafisul Hasan prove that the appellant
attenpted to put off the fire to save his wife. According to
the learned counsel if the appellant had set fire to his
wife, he would not have attenpted to save her and get
injured in the process. There is no nerit in this
contention. The said doctor has opined that the |ocation and
nature of injuries found on the body of the accused were not
consistent with the claim that he had tried to extinguish
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the fire of the deceased but on the other hand he had tried
to hold her by his hands and prevent her from going out of
the room The High Court has found that the appellant had
three opportunities after the Court Wtness Dr. Nafisul
Hasan was exami ned. The appellant, however, stated under
Section 313 Cr. P.C. that he had nothing to say, nor to
adduce any evi dence in defence.

9. On a perusal of the entire record in the case we have no
hesitation to agree with the concurrent findings of the
Courts below and hold that the appellant was quilty of the
of fence under Section 302 IPC In the result the appea
fails and is dism ssed.




