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ACT:
Extradition-Nature/ of-Fugitive Ofenders Act (44 & 45 Vict
c. 69 of 1881)-Inapplicability in Republic of India, if bar
to obtain extradition of fugitive offenders from another
Conmonweal th country-Extradition Act (34 of 1962), effect
of .

HEADNOTE

After this Court held in State of Madras v. C. G| Menon

[1955] 1 S.C.R 280 that the Fugitive Ofenders Act, 1881,
was inconsistent with Art. 14 of the Constitution and was on
that account unenforceable after 26th January 1950, the
CGovernment of India, Mnistry of External Affairs issued a
notification on May 21, 1955 indicating the procedure for
securing the presence of a fugitive offender in India from
the United Ki ngdom and ot her Conmonwealth countries. Under
the Notification, the Magistrate concerned is to issue a
warrant of arrest of the fugitive offender under the
Crimnal Procedure Code, 1898, and the warrant is to be sent
to the Governnment of India, Mnistry of External Affairs
through the concerned State Government. Thereafter, the
Mnistry is to address the appropriate authority in the
Commonweal t h country through the H gh Commi ssioner for India
for the surrender of the fugitive offender

In 1962, the Indian Extradition Act was passed, but as/ Hong
Kong was not included in the First Schedule, that Act  could
not be resorted for the surrender of the respondent who was
a fugitive offender residing in Hong Kong. Action was
therefore taken in the present case, pursuant to the
notification. The Chief Presidency WMagistrate Calcutta
issued a warrant under the Criminal Procedure Code for the
arrest of the respondent and the warrant was forwarded by
the Governnment of West Bengal to the Mnistry of Externa

Affairs, Governnent of India. The Mnistry forwarded the
warrant to the H gh Comm ssioner for India, Hong Kong, who
in his turn requested the Col onial Secretary, Hong Kong, for
an order extraditing the respondent under the Fugitive
Ofenders Act 1881 (44 & 45 Vict Ch. 69). The Centra

Magi strate, Hong Kong, endorsed the warrant and directed the
Hong Kong police to arrest the respondent referring to the
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Republic of India as a British possession to which the
Fugitive O fenders Act was applicable.

On the questions : (1) Wuether the Chief Pr esi dency
Magi strate had no power to issue the warrant as it would
have extraterrestrial operation; (2) Whether the Fugitive
O fenders Act, having ceased to be part of the law of India,
could be resorted to for obtaining extradition of fugitive
of fenders; (3) Wether the instructions of the Governnent of
India for obtaining extradition are an invasion upon the
authority of courts; and (4) Wwether the Extradition Act,
1962, operates as a bar to the requisition made by the
Mnistry of External Affairs for the extradition of the
, respondent,

HELD : (1) The Courts of the country which nake a
requi sition for surrender proceed upon prinma facie proof of
the offence and leave it to the State to nake a requisition
upon the other State, in which the offender has taken
refuge.” Under s. 82 of the Crimunal Procedure Code, when a

warrant i's issued by a Magistrate in India, it can be
execut ed ‘anywher e
321

in India and has no extra-territorial operation. By naking
a requisition to another State, in pursuance of such a
warrant, for assistance in securing the presence of the
of fender, the warrant i's not invested with extraterritoria
operation. |If the other State requested Agrees to lend its
aid to arrest the fugitive, the arrest is nmade by the issue
of an independent warrant or endorsement or —authentication

of the warrant of the court which issued it. By such
endorsenent or authentication the State ~expresses its
willingness to lend its assistance in inplenentation of

treaties or international conmtnents to secure the arrest
of the offender. The offender arrested pursuant to the
warrant or endorsenent is brought before the Court ' of the
country to which requisition is nade and that court holds
enquiry to determ ne whether the, offender may be
extradited. [326 F327B]

Courts in India have no authority to sit in judgnent over
the order passed by the Hong Kong Magistrate. He acted in
dance with the municipal |aw of Hong Kong and agreed

to surrender the offender : his action cannot be -challenged
in this Court even if it is wong. The invalidity of the
arrest in Hong Kong, if any, cannot affect the jurisdiction
of Indian Courts to try the respondent if and when he is
brought here. [334]

Enperor v. Vinayak Danbdar Savarkar, |.L.R 35 Bom 225,
approved.

(2)But, in fact the Colonial Secretary of Hong Kong was,
according O the |law applicable in Hong Kong, conpetent to
give effect to the warrant issued by the Chief Presidency
Magi strate, Calcutta and the Central Magi strate, Hong Kong
had jurisdiction under the Fugitive O fenders Act to  direct
that the respondent may be surrendered to India. VWhat ever
may he the position in India after it has become a Republic
the United Kingdom and several Col onies have treated the
Fugitive Ofenders Act is applicable for the purpose of
honouring the requisition nade by the republic of |India.
Merel y because, for the purpose of the extradition
procedure, in a statute passed before the attainnent of
i ndependence by the fornmer colonies and dependenci es,
certain territories continue to be referred as 'British
Possessions’ the ’'statute does not becone inapplicable to
those territories. The expression 'British Possessions’ in
the old statutes nerely survives as an artificial node of
ref erence. Though it is not consistent with the politica

accor
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realities, it does not inply political dependence of the
Governnments of the territories referred to. The order of
surrender passed by the Magistrate in Hong Kong was valid
according to. the lawin force in Hong Kong. [338 H, 3373
Re. Government of |India and Mubarak Ali Ahmed, [1952] 1 Al
E.R, 1960, Re. Kweshi Armah [1966] 2 Al E R 1006,
Zacharia v. Republic of Cyprus, [1962] 2 All. E R 438 and
Hal sbury’s Laws of England 3rd edn. Vol. 5 Art. 987, p.
433, referred to.

(3) This Court, by holding in C G Menon's case that since
India becane a Republic the Fugitive Offenders Act could
not be enforced in his country, presented the Governnent of
India with a probl emwhich had to be resolved by devising a
machinery for securing the presence of fenders who, were
fugitives fromjustice.  The notification was issued only in
the nature of advice about the procedure to be followed and
was not in any nmanner intended as an affront to the Courts
or to inpose any executive will upon the courts in judicia
matters. [339 E-F]

In the 'present ~case, the Chief Presidency Magistrate,
Cal cutta, had power to issue the warrant for the arrest of
the respondent because there was prima facie evidence
against him If the warrant was to be success-

322

fully executed a against the. Respondent, who was not in
I ndia, the assistance of the executive governnent had to be
obt ai ned. Therefore, the issue of the warrant and the
procedure followed in transmtting it were not illegal and
not even irregul ar.

(4)Extradition is the surrender by one State to anot her of

a person desiredto be dealt with for crinmes of which he

had been accused or convicted. Such a -surrender is a
political act done in pursuance of a treaty or an. ad hoc
arrangenent, and founded upon the principle that it is in
the interest of all civilised comunities that crimnals
should not go wunpunished. VWile the law relating to
extraditi on between independent States is based on treaties,
whet her an offender should be handed over pursuant 'to a
requisition is determned by the donestic law of the State
on which the requisition is made. Therefore, the fact that
the Extradition Act, 1962, could not be availed of for
securing the presence of the respondent for trial in |India,
did not operate as a bar to the requisition made by the
Mnistry of External Affairs, Governnment of India, if they
were able to puksuade the Col onial Secretary, Hong Kong, to
deliver the respondent for trial in this country. ~if the
Colonial Secretary was willing to do so, it cannot be said
that the warrant issued by the Chief Presidency | Magistrate,
Calcutta, for the arrest of the respondent with the aid of
the requisition for securing his presence fromHong Kong in
India, was illegal. [325 H 340 C F]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 14 of
1968.

Appeal by special |eave fromthe judgnment and order dated
April 20, 1967 of the Calcutta High Court in Crimna

Revi sion No. 502 of 1966.

B. Sen and P. K. Chakravarti, for the appellants.

A S. R Chari, B. P. Maheshwari and Sobhag Mal Jain, for

respondent No. 1.

The Judgnent of the Court was delivered by

Shah J. In the course of investigation of offences under ss.
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420, 467, 471 and 120 B.1.P. Code the Oficer in charge of
the investigation submtted an application before the Chief
Presi dency Magistrate, Calcutta, for an order that a warrant
for the arrest of Jugal Kishore More and certain other named
persons be issued and that the warrant be, forwarded wth
the relevant records and evidence to the Mnistry of

Ext er nal Affairs, Governnent of India, for securing
extradition of Mre who was then believed to be in Hong
Kong. It was stated in the application that Mdre and others

"were parties to a crimnal conspiracy in Calcutta between
May 1961 and December 1962 to defraud the Governnent of
India in respect of India s foreign exchange", and their
presence was required for trial
The Chi ef Presidency Magi strate held an enquiry and recorded
an order on July 19, 1965, that on the naterials placed
before him a prina facie case was nade out of a crinina
conspi racy,
32 3
was "hatched in Calcutta” within his jurisdiction, and More
was one of the conspirators. ~ He accordingly directed that a
nonbai | able warrant in Form21l Sch. V of the Code of
Crimnal Procedure be issued for the arrest of Mre, and
that the warrant be sent to the Secretary Hone (Political)
Department, Government ~of West Bengal, with a request to
take all necessary steps to ensure execution of the warrant.
A copy of the warrant was sent to the Conm ssioner of
Police, Calcutta, for information. In the warrant Mre was
descri bed as Manager, Prenko Traders-of 7, Wndhan Street
and 28, King's Road, Hong Kong. The Chi ef Presidency
Magi strate forwarded to the Governnent of Wst Bengal, the
warrant with attested copi es of the evidence recorded at the
enquiry and photostat copies of docunents tendered by the
prosecution in evidence "in accordance with the procedure
laid down in Government of India, Mnistry of Externa
Affairs, letter No. K/ 52/ 6131/41 dated 21st May, 1955"
The warrant was forwarded by the Governnent of West Benga
to the Mnistry of External Affairs, Government of India
The Mnistry of External Affairs forwarded the warrant to
the Hi gh Conmi ssioner for India, Hong Kong, who in his turn,
requested the Colonial Secretary, Hong Kong, for an order
extraditing More under the Fugitive Offenders Act, 1881, (44
and 45 Vict., <c¢. 69), to India for trial for offences
described in the warrant. The Central Magistrate, Hong
Kong, endorsed the warrant and directed the Hong Kong
Police, "pursuant to section 13 of Part 11 and section 26 of
Part 1V of the Fugitive Ofenders Act, 1881", to arrest
More. The order recited
"WHEREAS | have perused this warrant for. the
apprehension of Jugal Kishore Mrxe, . /. .
accused of an offence punishable by "law in
Calcutta, Republic of India, which- warrant
purports to be signed by the Chief Presidency
Magi strate, Calcutta, and 'is sealed with the
seal of the Court of the said Magistrate, —and
is attested by S K. Chatterjee, . Under
Secretary in the Mnistry of External Affairs
of the Republic of India and sealed with the
seal of the said Mnistry;
AND WHEREAS | am satisfied that this warrant
was i ssued by a person having | awful authority
to issue the saneg;
AND WHEREAS it has been represented to ne that
the said Jugal Kishore More . . . is suspected
of being in the Col ony;
AND WHEREAS Order in Council S.R and 0. No.
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28 of 1918 by virtue of which Part 11 of the
Fugitive Ofenders Act, 1881, was nmade to
apply to a group
324
of British Possessions and Protective States
i ncl udi ng Hong Kong and British India, appears
to remain in full force and effect so far as
the I aw of Hong Kong is concerned.
Now t herefore under section 13 of the Fugitive
O fenders Act, 1881, | hereby endorse this
Warrant and aut horise and conmand you in Her
Maj esty’s nane, forthwith to execute this
Warant in  the Colony to apprehend the said
Jugal Kishore More, . . . wherever he may be
found in the Colony and to bring himbefore a
Magi strate of the said Colony to be further
dealt with according to | aw. "
More was arrested on Novenber 24, 1965. By order dated
April 4, 1966, the Central Magistrate, Hong Kong, over-ruled
the objection raised on behalf of Mre that the Court had no
jurisdiction to proceed in the matter under the Fugitive
O fenders Act, 1881, since the Republic of India was no
| onger a "British Possession".
On May 16, 1966, Hanuman Prasad-father of Mre noved in the
High Court of Calcutta a petition under 'S. 439 of the Code
of Crimnal Procedure and Art. 227 of the Constitution for
an order quashing the warrant of arrest issued agai nst More
and all proceedings taken pursuant thereto and restraining
the Chief Presidency Mgistrate and the Union of India from
taking any further steps pursuant to the said warrant of
arrest and causing Mire to be extradited from Hong Kong to

I ndi a. The petition was heard before a Division Bench of
the High Court. A Roy, J., held that the warrant issued by
the Chief Presidency Magistrate was not illegal and the
procedure foll owed for securing extradition of More was not
i rregul ar. In his view the assunption nmade by the  Centra

Magi strate, Hong Kong, that for the purpose of the /Fugitive
O fenders Act, India was a "British possession" was

irrelevant since that was only a view expressed by him
according to the nunicipal |aw of Hong Kong, and by accedi ng
to the requisition for extradition and surrender nade upon
that country by the Governnent of India in exercise of
sovereign rights the status of the Republic of India was not
affected
In the view of Gupta, J., the warrant issued by the Chief
Presi dency Magistrate and the steps taken pursuant ~to the
warrant were wi thout jurisdiction, that the request made to
the Hong Kong Governnent by the Government of India was al so
wi thout authority in the absence of a notified order ~ under
S. 3 of the Extradition Act, 1962, and the H gh Court /could
not ignore the "laws of the |and, even to support a  gesture
of conmity to another nation," that

325
what was done by the Hong Kong authorities pursuant to the
request made for the surrender of More was "not an instance
of international <comity but was regarded as the |ega
obligation under the Fugitive Ofenders Act under which the
Central Magistrate, Hong Kong, regarded India as a Col ony or
Possession of the British Commonweal th". The case was then
posted for hearing before R Mikherji, J. The | earned Judge
held that the. Chief Presidency Mgistrate had no power to
issue the warrant of arrest in the manner, he had done,-a
manner which in his viewwas "unknown to the Code of
Criminal Procedure", since the Fugitive Offenders Act, 18 8
1, had ceased, on the comng into force of t he
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Constitution, to be part of the law of India and could not
on that account be resorted to for obtaining extradition if
of fenders from another country; that the instructions issued
by the Governnment of India by letter No. 3516-J dated June
14, 1955, laying down the procedure to the followed by the
courts for securing extradition of offenders from the
Conmmonweal th countries should have been ignored by the Chief
Presi dency WMagistrate, and that the Extradition Act 34 of
1962 did not authorise the Chief Presidency Mgistrate to
issue a warrant and to send it to the Secretary, Home
(Political) Department, GCovernment of West Bengal; that
there "was no legal basis for the requisition nade by the
Central Government to  Hong Kong" for extradition or
surrender of More or for the issue of the warrant by the
Chief’ Presidency Magistrate; and that the denand nmde by
the Governnent of India to the Government of Hong Kong by
making a requisition to Hong Kong for the arrest of DMore
"was not  a political act beyond the purview of law and
judicial /scrutiny" and being inconsistent with the |aw was
liable to be rectified. He observed that the Centra
CGovernment _had 't he power under s. 3 of the Extradition Act,
1962, to issue a notificationfor including Hong Kong in the
list of countries fromwhich offenders may be extradited,
but since the Governnment had not issued any notification
under that clause/in exercise of the executive power, the
CGovernment could not' attenpt in violation of the statutory
procedure seek extradition which thelaw of ‘India did not
permt. The |earned Judge accordingly ordered that the
warrant of arrest dated July 30, 1965, issued by the Chief
Presi dency Magistrate, Calcutta, against Mre and al
subsequent proceedi ngs  taken by the Chief Pr esi dency
Magi strate and the other respondents be quashed. The State
of West Bengal has appealed to this Court wth specia
| eave.

Extradition is the surrender by one State to another 'of a
person desired to be dealt with for crimes of which he has
been accused or convicted and which are justiciable in the
courts of the other State. Surrender of a person within the
State to anot her-

326
State-whether a citizen or an alien-is-a political act done
in pursuance of a treaty or an arrangenment ad hoc. It is

founded on the broad principle that it is in the interest of
civilized communities that crines should not go unpunished,
and on that account it is recoginised as~a part of the
comity of nations that one State should ordinarily afford to
another State assistance towards bringing offenders to

justice. The law relating to extradition bet ween
i ndependent States is based on treaties. But the |aw has
operation national as well as international It ~governs

international relationship between the sovereign States
which is secured by treaty obligations. But whether an
of f ender shoul d be handed over pursuant to a requisition 1is
determned by the donestic |law of the State on which the
requisition is rmade. Though extradition is granted in
i mpl enentation of the international commitnents of the
State, the procedure to be followed by the Courts in
deci di ng whet her extradition should be 'granted and on what
terns, is determned by the municipal |aw
As observed in Weaten's International Law, Vol. 1, 6th
Edn., p. 213
"*The <constitutional doctrine in England is
that the Crown may neke treaties with foreign
States for the extradition of crimnals, but
those treaties can only be carried into effect
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by Act of Parliament, for the executive has no
power, Wwthout statutory authority, to seize
an alien here and deliver himto a foreign
power . "
Sanction behind an order of extradition is therefore the
i nternational commitnment of the State under which the Court
functions, but Courts jealously seek to protect the right of
the individual by insisting upon strict conpliance with the
conditions precedent to surrender. The Courts of the
country which make a requisition for surrender deal with the
prima facie proof of the offence and leave it to the State
to make a requisition upon the other ,State in which the
of fender has taken refuge. Requisition for surrender is not

the function of the Courts but of the State. A warrant
i ssued by a Court for an offence conmmitted in a country from
its very nature has no extra-territorial operation. It s

only a command by the Court in the name of the sovereign to
its officer to arrest an offender and to bring him before
the Court. By neking a requisition in pursuance of a
warrant . ‘issued by a ,Court of a State to another State for
assistance in securing the presence of the offender, the
warrant is not invested with extra-territorial operation

If the other State requested agrees to lend its aid to
arrest the fugitive the arrest is made either by the issue
, of an independent 'warrant or endorsenent or authentication

of "the warrant of the Court which issued it. By
endor senent or

327

aut hentication of a warrant the country in which an offender
has taken refuge signifies its willingness to lend its
assi st ance, in i mpl enent ati on of the treaties or

international comritments and to secure the arrest of the
of fender. The offender arrested pursuant to the warrant or
endorsenent is brought before the Court of the country to
which the requisition is made, and the Court holds an
inquiry to determ ne whether the of fender may be extradited.
International conmmitnent or treaty will be effective only if
the Court of a country in which the offender is  arrested
after enquiry is of the viewthat the offender ~ should be
surrender ed.

The functions which the Courts in the two countries perform
are therefore different. The Court within whose
jurisdiction the offence is comitted deci des whether - there
is prim facie evidence on which a requisition may be made
to another country for surrender of the, offender. Wen the
State to which a requisition is made agrees consistently
with its international commtnents to lend its aid the
requisition is transmtted to the Police authorities, . and
the Courts of that country consider, according to their’ own
| aws whet her the of fender should be suffendered-the enquiry
is in the absence of express provisions to the . -contrary
relating to the prima facie evidence of the comm ssion of
the offence which is extraditable, the of fence not being a
political offence nor that the requisition bei ng a
subterfuge to secure custody for trial for a politica

of f ence.

Prior to January 26, 1950, there was in force in India the
Indian Extradition Act 15 of 1903, which as the preanble ex-
pressly enacted was intended to provide for the nore
conveni ent administration of the Extradition Acts of 1870
and 1873, and the Foreign Jurisdiction Act of 1881-both

enact ed by the British Parliament. The Act enact ed
machinery in Ch. |l for the surrender of fugitive crimnals
in case of Foreign States i.e., States to which the

Extradition Act of 1870 and 1873 applied and in Ch. |l for
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surrender of fugitive offenders- in case of "H's Mjesty’s
Dom nions". The Extradition Acts of 1870 and 1873 sought to
give effect to arrangenents nmade with foreign States wth
respect to the surrender to such States of any fugitive
crimnals Her Majesty may by Order in Council, direct and to
prescribe the procedure for extraditing fugitive offenders
to such foreign states.
As observed in Hal sbury’s Laws of England Vol. 16, 3rd Edn.
para 1161 at p. 567
"When a treaty has been nade with a foreign
State and the Extradition Acts have been
applied by Oder in Council, one of Her
Maj esty’s principal Secretaries of State may,
upon a requisition nade to himby sone person

recogni zed by him as a di pl omatic
represent ative of
328

that foreign State, by order under his hand
and seal, signify to a police magistrate that
such a requisition has been made-and require
himto issue his warrant for the apprehension
of the fugitive crimnal if the crimnal is in
or is -suspected of being in, the United
Ki ngdom "

The warrant nmay then be issued by a police nagistrate on

recei pt of the order jof the Secretary of State and upon such

evidence as would in his opinion justify the issue of the

warrant if the crine had been committed or the crimina

convi cted i n Engl and.

The procedure for extradition of fugitive ~offenders from

"British possessions" was less conplicated. When the
Extradition Act was applied by Order in Council wunless it
was ot herwi se provided by such Order, the Act extended to
every "British possesSion" in the sane manner '@ as i f

t hroughout the Act the "British possession" were substituted
for the United Kingdom but with certain nodifications in
procedure.

Under Part | of the Fugitive Offenders Act 1881 a warrant
i ssued in one part of the Crown’s Dom nion for apprehension
of a fugitive offender, could be endorsed for execution in
anot her Dominion. After the fugitive was apprehended he was
brought before the Magistrate who heard the case in the same
manner and had the sanme jurisdiction and powers as if the
fugitive was charged with an offence committed wthin the
Magi strate’s jurisdiction. |If the Magistrate was satisfied,
after expiry of 15 days fromthe date on which the fugitive
was commtted to prison, he could make an -order for
surrender of the fugitive on the warrant issued by the
Secretary of State or an appropriate officer. There' was
also provision for "inter-colonial backing of warrants”
within groups of "British possessions" to which Part | of
the Fugitive Ofenders Act, 1881 has been applied by O der
in Council. |In such groups a nore rapid procedure for the
return of fugitive of fenders between possessions of the sanme
group was in force. Wiere in a "British possession”, of a
group to which Part Il of the Act applied, a warrant was
issued for the apprehension of a person accused of an
of fence punishable in that possession and such term is or
was suspected of being, in or on the way to another British
possession of the same group, a magistrate in the |ast-
nmentioned possession, if satisfied that the warrant was
issued by a person having |awful authority to issue the
sane, was bound to endorse such warrant, and the warrant so
endorsed was sufficient authority to apprehend, within the
jurisdiction of the endorsing magi strate the person naned in
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the warrant and to bring himbefore the endorsing nagistrate
or sonme other nmagistrate in the sane possession. If the
nmagi strate before whom a person apprehended was brought was
satisfied that the war-rant was duly authenticated and was
i ssued
329
by a person having lawful authority to issue it, and the
identity of the prisoner was established he could order the
prisoner to be returned to the British possession in which
the warrant was issued and for that purpose to deliver into
the custody of the persons to whomthe warrant was addressed
or of any one or nmore of them ,and to be held in custody
and conveyed to that possession, there to be dealt wth
according to law as if he had been there apprehended. Thi s
was in brief the procedure prior to January 26, 1950.
The President of India adapted the Extradition Act 1903, in
certain particulars. The Fugitive Ofenders Act, 1881 and
the Extradition Act, 1870, in their application to India
were however not repealed by the Indian Parlianent and to
the extent they were consistent wth the constitutiona
schene they remmined applicable. In order to maintain the
continued application of laws of the British Parlianent,
notwi thstanding India becomng a Republic, the British
Parliament enacted the India (Consequential Provision) Act
1949 which by S. 1 provided

"(1) On and after the date of India s becom ng

a republic, all existing law, that is to say,

all law whi ch, whether being a rule of law or
a provision of an Act of Parliament or of any
ot her enactnent or instrument whatsoever, s

in force on that date or has been passed or
made before that date and conmes into force
thereafter, shall, wuntil provision to the
contrary i s nade by the authority havi ng power
to alter that law and subject to t he
provi sions of sub-s. (3) of this section, have
the sane operationiin relation to India, and
to persons and things in any way belonging to
or connected with India, as it would have had
if India had not becone a republic.

(3)H s Majesty may by Order in Council make
provi si on for such satisfaction of any
existing law to which this Act extends as nay
appear to himto be necessary or expedient in
view of India s becoming a republic while
remai ning a nenber of the Comonwealth, and
sub-s. (1) of this section shall have effect
in relation to any such law as nodified by
such an order in so far as the contrary
intention appears in the order. An Oder in
Counci |l under this section-

(a)may be nmade either before or after I'ndia
becomes a republic, and nmay be revoked or

varied by a subsequent Order in Council’, and
330

(b) shal | be subject to annul ment in
pursuance of a resolution of either House of
Parliament."

In 1954 this Court was called_upon to decide a case relating
to extradition to Singapore, a British Colony, of a person
alleged to be a fugitive offender The State of Madras v. C
G Menon and Another(1). |In that case Menon and his wife
were apprehended and produced before the Chief Presidency
Magi strate, Madras, pursuant to warrants of arrest issued
under the provisions of the Fugitive Offenders Act, 1881.
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Arrests were made in pursuance of requisition nade by the
Col oni al Secretary of Singapore requesting the assistance of
the Government of India to arrest and return to the Col ony
of Singapore Menons under warrants issued by the Police
Magi strate of Singapore. Menons pleaded that the Fugitive
O fenders Act, 1881, under which the action was sought to be
taken against themwas repugnant to the Constitution of
I ndia and was void and unenforceable. The Chief Presidency
Magi strate. referred two questions of law for decision of
the Hi gh Court of WMadras
(1) VWet her the Fugitive Ofenders Act ,
1881, applies to India after 26th January,
1950, when I'ndia becane a Soverei gn Denocratic
Republic; and
(2)Wether, even if it applied, it or any of
its provisions, particularly Part Il thereof,
i s repugnant to the Constitution of India and
is'therefore void and or inoperative.
The Hi gh Court held that the Fugitive Ofenders Act was in-
consi stent with the fundanental right of equal protection of
the [|aws guaranteed by Art. 14 of the Constitution and was
voi d to that extent” and unenforceabl e agai nst t he
petitioners. In appeal brought to this Court it was
observed
"It /is plain fromthe......... provi si ons of
the Fugitive O fenders Act as well as fromthe
Oder in GCouncil that British Possessions
which '‘were contiguous to one  another and
bet ween whom there was frequent inter-
conmuni cati on were-treated for purposes of the
Fugitive Ofenders Act as one i'nt egrated
territory and a sumary procedure was ' adopted
for the purpose of extraditing persons who had
conmitted of f ences in t hese i ntegrated
territories. As the |laws prevailing in those
possessi ons were substantially the sane, the

requirenent that no fugitive will be surren-
dered unless a prima facie case ‘'was nade
against him was dispensed with. Under the

I ndi an Extradition
(1)[1955] 1 S.C. R 280.
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Act, 1903, also a simlar requirenent is
i nsi sted upon before a person can be
extradited.
The situation conpletely changed when India
became a Soverei gn Denpcratic Republic. After
the achi evenent of independence and the com ng
into force of the new Constitution by no

stretch of i magi nati on could I ndi a be
described as a British Possession and-it could
not be grouped by an Order in Council ‘anongst

those Possessions. Truly speaking, it ' becane
a foreign territory so far as other British
Possessi ons are concerned and the extradition
of persons taking asylum in India, having
commtted offences in British Possessions,
could only be dealt with by an arrangenent
between the Soverei gn Denocratic Republic of
India and the British Government and given
effect to by appropriate |egislation. The
Union Parlianent has not so far enacted any
law on the subject and it was not

suggest ed that any arrangenent has been
arrived at between these two CGovernments. The
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I ndian Extradition Act, 1903, has been adapted
but the Fugitive Ofenders Act, 1881, which
was an Act of the British Parlianent has been
left severely alone. The provisions of that
Act could only be made applicable to India by
incorporating themw th appropriate changes
into an Act of the Indian Parlianent and by
enacting an Indian Fugitive Ofenders Act. In
the absence of any legislation on those |Ilines
it seenms difficult to hold that section 12 or
section 14 of the Fugitive Ofenders Act has
force in India by reason of the provisions of
article 372 of the Constitution. The whol e

basis for the applicability of Part Il of the
Fugitive O fenders Act has gone : India is no
| onger —~a British Possession and no Oder in
Council can be nmade to group it wth other
British Possessions..................... The
political background and shape of things when
Part |l of the Fugitive Offenders Act, 1881

was enacted and envi saged by that Act having
conpl etel y changed, it is not possible wthout
radi cal | egi sl'ative changes to adapt that Act
to the changed conditions. ' That being so, 1in
our /opinion, the tentative view expressed by
the Presidency Magi strate was right.
After this judgnent was delivered, the Governnent of |ndia,
Mnistry of External Affairs, issueda notification on My
21, 1955, to all State CGovernments of Part A, B, C & D
States. It was stated in the notification that
". . . in-acertain case of extradition of an
of fender, the Suprenme Court of India recently
ruled that in
332
t he changed circumstances, t he Engl i sh
Fugitive O fenders Act, 1881, is no | onger
applicable to India. There can therefore, be
no question of issuing a warrant of arrest,
addressed to a foreign police or~a foreign
court, in respect of persons who are _residing
outside India except in accordance with the
Code of Crimnal Procedure, 1898.
2.1n the circunmstances, to obtain a
fugitive of fender fromthe United Ki ngdom -and
ot her Commonweal th countries, the follow ng
procedure may be adopted as long as the new
Indian Extradition law is not enacted and the
Conmmonweal t h countries continue to honour. our
requests for the surrender of the fugitive
of fenders notwithstanding decisions of the
Suprene Court;
(a) The Magistrate concerned will issue a
warrant 'for the arrest of the fugitive
of fender to Police officials ,of India in the
usual form prescribed under the Code of
"Crimnal Procedure, 1898.
(b) The warrant for arrest, acconpanied by

all such, docunents as would enable a prima
facie case to be established against the
accused will be submitted by the Magistrate to

the Governnent of Indiainthe Mnistry of
External Affairs, through the State Governnent
concer ned.

3.This Mnistry, in consultation with the
Mnistries ,of Hone Affairs, and Law, wll
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nmake a requisition for the surrender of a
fugitive offender in the formof a letter,
requesting the Secretary of State (in the case
of dom ni ons, the appropriate authority in the
dom nion) to get the warrant endorsed in
accordance with law This letter wll be
addressed to the Secretary of State, (or other
appropriate authority in case of Dom nions)
t hrough the Hi gh Commissioner for India in the
Uni t ed Ki ngdoni Domi ni on concerned and will be
acconpanied by the warrant issued by the
Magi strate at (a) of para 2 above and other
documents received therewith."
The Chief Presidency WMagistrate Calcutta nade out the
warrant for the arrest of Mre pursuant to that notification
and sent the warrant to the  Secretary, Home (Political)
Department, Government ~of West Bengal . Validity of the
steps taken in accordance with the notification by the Chief
Presi dency Magistrate is questioned in this appeal
To conplete the narrative, it is necessary to refer to the
Extradition Act 34 of 1962. The Parliament has enacted Act
34
333
of 1962 to consolidate and anend the law relating to’
extraction of fugitive crimnals. It nmakes provisions by
Ch. Il for extradition of fugitive crimnals to foreign
States and to commonweal th countriesto which Ch. H does
not apply Chapter Il deals with the return. of fugitive
crimnals to commonwealth countries with extradition
arrangenents. By s. 12.it is provided
"(1) This Chapter shah apply only to any such
conmonweal th country to which, by reason of an
extradition arrangement entered into with that
country, it nmay seemexpedient to the Centra
CGovernment to apply the same.
(2)every such application shall be by
notified order, and the Central Governnent
may, by the sane or any subsequent  notified
order, direct that this Chapter and Chapters

1, IV and V shall, inrelationto any such
comonweal th country, apply subject” to such
nodi fi cati ons, exceptions, —conditions and

qualifications as it may think fit to specify
in the order for the purpose of inplenenting
the arrangenent."
Section 13 provides that the fugitive crimnals from conmon-
wealth countries may be apprehended and returned.: Chapt er
IV deals with the surrender or return of | accused or
convicted persons from foreign States or commonweal t h
countries. By s. 19 it was provided that-
(1)A requisition for the surrender -of a
person accused or convicted of an extradition
offence commtted in India and who is ‘or is
suspected to be, in any foreign State or a

commonweal th country to which Chapter |11l does
not apply, may be nade by the Centra
Gover nrent -

(a)to a diplomatic representative of that
State or country at Del hi; or

(b)to the Government of that State or country
throughthe diplomatic representative of
India in that State or country;

and if neither of these nodes is convenient,
the requisition shall be nade in such other
node as is settled by arrangement nmade by the
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Gover nnent of India with that State or
country.

(2)A warrant issued by a nmgistrate in
India for the apprehension of any person who
is, or is suspected to be, in any Conmonweal t h
country to which Chapter Il applies shall be
in such formas may be 'prescribed.

8 Sup Cl/69-3
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BY cl. (a) of s. 2 the expression "conmonwealth country”
means ’'a commonwealth country specified in the First

Schedul e, and such other commonwealth country as nmay be
added to that Schedule by the Central Governnent by
notification in the Oficial Gazette, and includes every
constituent part, colony or dependency of any, comobnwealth
country so specified or added :". But in the Schedule to
the Act "Hong Kong" is not- specified as one of the
comonwealth country and no notification ,has been issued by
the Governnent of India under S. 2(a) adding to the First
Schedul e " "Hong Kong’ as a comonwealth country. It is
conmon ground between the parties that the provisions of the
Extradition Act, 1962, could not be resorted to for rmaking
the requisition for surrender of the fugitive offender from
Hong Kong, and no attenpt was nmade in that behalf.

Validity of the actiontaken by the Chief Presidency Magis-
trate nust therefore, be adjudged in the light of the action
taken pursuant to the notification issued by the Governnent
of India on May 21, 1955. Counsel for the respondent More
urged that the warrant issued by the Chief Presidency
Magi strate was intended to be and could in its very nature
be a legal warrant enforceable within India : it had no
extra-territorial operation, and could not be enforced
outside India, and when the Central Magistrate Hong Kong,
purported to endorse that warrant for ~enforcement. wthin
Hong Kong he had no authority to do so. But this Court has
no authority to sit in judgnment over the order passed by the
Hong Kong Central Magistrate. (The Magistrate acted in
accordance with the nunicipal |aw of Hong Kong and agreed to

the surrender of the offender : his action  cannot be
chall enged in this Court.
It may also be pointed out that FormlIl of the warrant

prescribed in Sch. V of the Code of Criminal Procedure only
i ssues a direction under the authority of the Magistrate to
a Police Oficer to arrest a nanmed person and to produce hi m
before the Court. It does not state that the warrant shal
be executed in any designated place or area. By s.. 82 of
the Code of Crimnal Procedure a warrant of arrest may be
executed at any place in India. That provision does. not
i npose any restriction upon the power of the Police Oficer
The section only declares in that every warrant issued by
any Magistrate in India may be executed at any “place in
India, execution of the warrant is not restricted to the
local limts of the jurisdiction of the Mgistrate issuing
the warrant or of the Court to which he is subordinate.
In Enperor v. Vinayak Danpdar Savarkar and Os. (1) the
Bonbay High Court considered the question whether a person
who was brought to the country and was charged before a
Magi s-
(1) I.L.R 35 Bom 225.
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trate with an offence under the Indian Penal Code was
entitled to challenge the nanner in which he was brought
into the country froma foreign country. Savar kar was
charged with conspiracy under ss. 121, 121A 122 and 123 of
the Indian Penal Code. He was arrested in the United
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Kingdom and brought to India after arrest. wunder the
Fugitive Offenders Act, 1881. Wen the ship in which he was
being brought to India was near French territory Savarkar
escaped from police custody and set foot on French territory

at Marseilles. He was arrested by the police officers
without reference to the French police authorities and
brought to India. It was contended at the trial of Savarkar

that he was not liable to be tried in India, since arrest by
the Indian police officersin a foreign territory was
wi thout jurisdiction. Scott, C J., who delivered the
principal judgment of the Court rejected the contention. He
observed
"Where a man is in the country and is charged
before a Magistrate with an offence under the

Penal Code it will not avail himto say that
he was brought there illegally froma foreign
country."

It is true that Savarkar was produced before the Court and
be raised an objection about the validity of the trial on

the plea that he was illegally brought to India after
unlawful —arrest in foreign territory. |In the present case
we are concerned wth a stage anterior to that. The

respondent Mre though arrested in a foreign country
lawfully, by the, order of the Central Magistrate, Hong
Kong, had not been surrendered and the invalidity of the
warrant issued by the Chief Presidency Magistrate is set up
as a ground for refusing to obtain -extradition of the
of f ender. But on' the principle of Vi nayak Danodar
Savarkar’s case(l) the contention about the invalidity of
the arrest cannot affect the jurisdiction of the Courts in
India to try Mire if and when he is brought here.

The Indian Extradition Act 15 of 1903 which was enacted to
provide for the nore convenient _adninistration. of the
English Extradition Act, 1870 & 1873 and the Fugitive
O fenders Act. 1881, renmmined in operation. But after
January 26, 1950, India is no longer a "British Possession."
In C G Menon's case (2) it was decided by this Court that
application of ss. 12 and 14 of the Fugitive Ofenders Act,
1881, for surrendering an offender to a Commonwealth country
in pursuance of a requisition under the Fugitive O fenders
Act, 1881, is inconsistent with the political ~status  of
I ndi a. It is sonewhat unfortunate that the Court hearing
that case was not invited to say anything about the
operation of the India (Consequential Provision) Act, 1949.
But C. G Menon's case(2) was a reverse case, in that, the
Col oni al Secretary of Singapore had nade a requisition for
(1) I.L.R 35 Bom 225. (2) [1955] 1 S.C. R 280.
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surrender of the offender for trial for offences of crimna
breach of trust in Singapore. Wether having regard to the
political status of India since January 26, 1950, the
Fugitive Ofenders Act, 1881, insofar as it purported to
treat India as a "British Possession" inposed an obligation

to. del i ver of f ender s in pursuance of the I ndi a
(Consequential Provision) Act 1949. is a question on which
it is not necessary to express an opinion. By t he

declaration of the status of India as a Republic, India has
not ceased to be a part of the Conmonwealth and the United
Ki ngdom and several Colonies have treated the Fugitive
O fenders Act, 1881, as applicable to themfor the purpose
of honouring the requisition nmade by the Republic of India
fromtime totime. In Re. Covernment of India and Mibarak
Ali  Ahnmed(1l) an attenpt to resist inthe Hgh Court in
England the requisition by the Republic of India to
surrender an offender who had committed offences in India
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and had fled justice failed. Mibarak Ai a native of
Paki stan was being tried in the Courts in India on charges
of forgery and fraud. He broke his bail and fled to
Paki stan and thereafter to England. He was arrested on a
pro-’ visional warrant issued by the London Metropolitan
Magi strate on the application of the Governnent of India.
After hearing | egal subm ssions the Metropolitan Magistrate
nmade an order under s. 5 of the Fugitive Ofenders Act,
1881, for Mibarak Ali’s detention in custody pending his
return to India to answer the charges, made against him
Mubarak Ali then filed a petition for a wit of habeas
corpus before the Queen’s Bench of the High Court. It was
held that the Fugitive- Ofenders Act, 1881, was in force
between India and Great Britain on January 26,,1950, when
India becone a republic and it was continued to apply by
virtue of S. 1 (1) of theIndia (Consequential Provision)
Act, 1949, and, therefore, the Magistrate had jurisdiction
to make the order for the applicant’s return. Pursuant to

the requisitions made by the Government of India,, Mibarak
Ali was surrendered by the British Governnent. Mibarak Al
was then brought to India and was tried and convi ct ed. One

of the offences for which he was tried resulted in his
conviction and an appeal was brought’ to this Court in
Mobari k Ali Ahmed v, The State of Bonbay(2)

There are other cases as well, in which orders were nade by
the British Courts complying with the requisitions made by
the Governnents of Republics within the Comobnwealth, for
extradition of offenders under the Fugitive Ofenders Act,

1881. An of fender from Ghana was ordered to be extradited
Pursuant to the CGhana (Consequential Provision) Act, 1960,
even after Ghana becane are public Re. Kwesi Armah(3). On

July 1,1960, Ghana while renmining by virtue of the Ghana
(Consequenti a

(1) [1952] 1 AIl E. R 1060.

(3)[1966] 2 Al E.R 1006.(2) [1958] S.C R 328.
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Provision) Act, 1960, a nmenber of (the Conpbn wealth becane a
Republ i c. Kwesi Armah who was a Mnister in Ghana fled
the, country in 1966 and took refuge in the United Kingdom
He was arrested under a provisional warrant issued under the
Fugitive O fenders Act, 1881. The Metropolitan -Magistrate
being satisfied that the Act of 1881 still applied to GChana
and that a prina facie case had been nade out against the
applicant in respect of two alleged contravention of the
Ghana Crimnal Code, 1960, by corruption and extortion  when
he was a public officer,commited Kwesi Armah to prison
pending his return to Ghana to undergo trial-. A petition
for a wit of habeas corpus before the Queen & Bench
Di vision of the H gh Court was refused. Edmund Davies, J.,
was of the view that the Act of 1881 applied to the Republic
of Ghana, inits newform just as it did before “the coup
d etat of February 1966. The case was then carried to the
House of Lords; Arnmah v. CGovernnent of Ghana and Another(1).
The questions decided by the House of Lords have no
rel evance in this case. But it was not even argued that a
fugitive of fender froma republic which was a nenber of the
Commonweal th could not be extradited under the Fugitive
O fenders Act, 1881.

There is yet another recent judgment of the House of Lords
dealing wth repatriation of a citizen of the Republic of
Cyprus Zacharia v. Republic of Cyprus and Anr. (2) Warrants
were issued against Zacharia on charges before the, Courts
in Cyprus of offences of abduction, demanding money wth
menaces and rmurder. Under the orders issued by a Bow Street
Magi strate under s. 5 of the Fugitive Ofenders Act, 1881,
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Zacharia was conmitted to prison pending his return to
Cypr us. An application for a wit of habeas corpus on the

ground that the offences all eged against himwere politica
and that the application for the return of the fugitive was
made out of notive for revenge was rejected by the Queen’'s
Bench Division and it was ordered that Zacharia be
repatriated. The order was confirmed in appeal to the House
of Lords.
Merely because for the purpose of the extradition procedure,
in a statute passed before the attai nment of independence by
the forner Col onies and dependencies, «certain territories
continue to be referred to as "British Possessions” the
statute does not becone inapplicable to those territories.
The expression "British Possession" in the old statutes
merely survives an artificial node of reference, undoubtedly
not consistent with political realities, but does not inply
for the purpose of the statute or otherwise politica
dependence. of the Government of the territories referred
to. It s not for the Courts of India to take unbrage at
expressions used in statutes of other countries and to
refuse to give effect to Indian laws which govern the
probl ems ari sing before them
(1) [1966] 3 Al E.R 177.
(2) [1962] 2 All E.R 438.
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It is interesting to note that by express enactnent the
Fugitive. O fenders Act, 1881, remains in force as a part
of the Republic of lreland : see lreland Act, 1949 (12, 13
and 14 Geo. 6 c. 41). In Halsbury s Laws of ' England, 3rd
Edn., Vol. 5 Art. 987, p. 433-in-dealing with the expression
"Her Majesty’s Domnions" in old statutes, it is observed
"The term’' Her Majesty’s dom nions, neans al
the territories under the sovereignty of the
Crown, and the territorial waters adjacent

t her et o. In special cases it may include
territories under the protection of the Crown
and mandat ed and trust territories.
Ref er ences to Her Maj esty’s doni ni ons
contained in statutes passed before  India
became a republic are still to be construed as
including India; it is wusual to name India
separately from Her Mjesty' s domnions in
statutes passed si nce I ndi a becane a
republic."

In foot-note (1) on p. 433 it is stated,~ British India,
which included the whole of India except the princely
States; and the CGovernnent of India Act, 1935 as anmended by
s. 8 of the India and Burma (M scell aneous. Amendnent s)
Act, 1940, formed part of Her Majesty’'s doninions and was a
British possession, although it was not included within the
definition of "colony". The territory conprised in- British
India was partitioned between the Dominions of India and
Paki stan (Indian |ndependence Act, 1947), but the |aw
relating to the definition of Her Mijesty s dom nions was
not thereby changed, and it was continued in being by the
I ndi a (Consequential Provision) Act, 1949 (12, 13 & 14 Geo.
6 c. 92), passed in contenplation of the adoption of a re-
publican constitution by India. India is now a sovereign
republic, but that by itself does not render the Fugitive
O fenders Act, 1881, inapplicable to India.

If the question were a live question, we would have thought
it necessary to refer the case to a larger Bench for
considering the true effect of the judgnment in C. G Menon's
case("). But by the Extradition Act 34 of 1962 the
Extradition Act, 1870 and the latter Acts and also the
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Fugitive Ofenders Act, 1881, have been repealed and the
guestion about extradition by India of fugitive offenders
under those Acts will not hereafter arise.
We are not called upon to consider whether in exercise of
the Power under the Fugitive O fenders Act a Magistrate in
India may direct extradition of a fugitive offender from a
"British Possession", who has taken refuge in India. It 1is
sufficient to observe that the Colonial Secretary of Hong
Kong was according to the law applicable in Hong Kong
conpetent to give effect to the warrant issued by the Chief
Presi dency Magistrate, Calcutta, and the Centra
(1)[1955] 1 S.C. R 280.
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Magi strate, Hong Kong, had jurisdiction under the Fugitive
O fender& Act, and, after holding inquiry, to direct that
More be surrendered to India.. The order of surrender was
valid according tothe law in force in Hong Kong, and we are
unabl e to appreciate the grounds on which invalidity can be
attributed to the warrant issued by the Chief Presidency
Magi strat'e,~ Calcutta, for the arrest of NMore. That the
Chi ef Presidency Magistrate was conpetent to i ssue a warrant
for the arrest of Myre against whomthere was prima facie
evidence to show that he had commtted an offence in India
is not denied. I'f the Chief Presidency WMagistrate had
issued the warrant to the Comm ssioner of ' Police and the
Conmi ssioner of Police had approached the Mnistry of
External Affairs, CGovernment of India, either through the
local Governnent ‘or directly with a view to secure the
assi stance of the Governnent of ‘Hong Kong for' facilitating
extradition of More, no fault can be found. ~But Gupta, J.,
and Mukherjee, J., thought that the notification issued by
the Governnent of India setting out the procedure to be
followed by a Magistrate, where the offender is not in
Indian territory and his extradition is to be secured,

amounted to an invasion on the authority of the Courts. We
do not think that any such affront is intended by  issuing
the notification. The Fugitive Ofenders Act,, 1881, had

not been expressly repealed even after January 26, /1950.
It, had a limted operation: the other countries of the
Conmonweal t h wer e apparently wlling to honour the
i nternational conmtnents which arose out of the —provisions
of that Act. But this Court on the view that since India
had becone a Republic, held that the Fugitive Offenders Act
could not be enforced in this country, presented to the
Government of India a problemwhich had to be resolved by
devising machinery for securing the presence of offenders
who were fugitives fromjustice. The notification issued
was only in the nature of advice about the procedure to be
followed and did not in any manner seek to inpose any
executive will upon the Courts in natters judi ci al
oservations made by Mukherji, J., that the notification
issued by the Central Government authorising the | Chief
Presi dency Magistrate to issue the warrant in the manner he
had done, came "nowhere near the law' and "to a Court of |aw
it is waste paper beneath its notice" appear to proceed upon
an incorrect view of the object of tile notification

The Chief Presidency Magistrate had the power to issue the
warrant for the arrest of Mre, because there was prinma
facie evidence before himthat More had comitted certain
of fences which he was conpetent to try. The warrant was in
Form |l of Sch. V of the Code of Criminal Procedure. i
the warrant was to be successfully executed agai nst Mdire who
was not in India, assistance of the executive Government had
to be obtained. It is not an invasion upon the authority of
the Courts when they are informed that certain procedure may
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the assistance of the executive Departnment of the State in

securing through diplomatic channels extradition of fugitive
of fenders. In pursuance of that warrant, on the endorsenent
made by the Central Magistrate, Hong Kong, More was
arrested. The warrant was issued with the knowl edge that it
could not be enforced within India and undoubtedly to secure
the extradition of Mre. Pursuant to the warrant the
Mnistry of External Affairs, Government of India, noved
through diplomatic channels, and persuaded the Colonia

Secretary of Hong Kong to arrest and deliver Mre. |ssue of
the warrant and the procedure followed in transmtting the
warrant were not illegal, not even irregular

One nore argunent remains to be noticed. It is true that
under the Extradition Act 34 of 1962 no notification has
been issued including Hong Kong in the list of t he
Commonwealth countries fromwhich extradition of fugitives

from justice my be secured. The provisions of the
Extraditi'on Act, 1962, cannot be avail ed of for securing the
presence —of Mre for trial in India. But that did not, in

our judgnent, operate as a bar to the requisition made by
the Mnistry of External Affairs, Government of India, if
they were able to persuade the Colonial Secretary, Hong
Kong, to deliver More for trial in this country. If the
Col onial Secretary /of Hong Kong was willing to hand over
More for trial in this country, it cannot be said that the
warrant issued by the Chief Presidency Magistrate for the
arrest of Mre wth the aid of which requisition for
securing his presence fromHong Kong was to be nade, was
illegal.

W are unable to agree with the Hi gh Court that because of
the enactment of the Extradition ~Act 34 of J962 the
Government of India is prohibited from securing ' through
di pl omati ¢ channel s the extradition of an offender for tria
of an offence commtted within India. There was, ' in our
judgrment,, no illegality commtted by the Chief Presidency
Magi strat e, Calcutta, in sending the warrant to the
Secretary, Home (Political) Department, Governnent ,of West
Bengal, for transmission to the Government of I ndi a,
Mnistry of External Affairs, for taking further steps for
securing the presence of More in India to undergo trial

The appeal nust therefore be allowed and the order passed by
the Hi gh Court set aside. 'Me wit petition filed by More
must be di sm ssed.

Y. P. Appeal al | owed.
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