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PETI TI ONER:
| NDRADEO M SHRA AND ANANG M SHRA

Vs.

RESPONDENT:
STATE OF MADHYA PRADESH

DATE OF JUDGVENT: 10/ 12/ 1996

BENCH:
M K. MUKHERJEE, S.P. KURDUKAR

ACT:

HEADNOTE:

JUDGVENT:
THE 10TH DAY OF DECEMBER, 1996
Present:
Hon’ bl e M. Justice MK Mikherjee
Hon’ blle M. Justi ce S. P. Kur dukar
Sonr aj Dutt, R K. Shukl a, Sr. Advs. , Ura Dutta
S. C. Maheshwari, R C Verma, M. Sandhya Goswam , ~ Advs. wth
them for the appellants.
U. N. Bachawat, Sr.Adv., Prashant Kumar, Adv. for Unma Nath
Singh, Adv. with himfor the Respondent
JUDGEMENT
The foll owi ng Judgnent of the Court was delivered:
WTH
CRI M NAL APPEAL NO 761 OF 1989
JUDEGMENT

S. P. KURDUKAR. J.

I ndradeo M shra(A-2), a mddle aged wi dower had kept

Laxam n Bai (since deceased) as his mstress. He was an
enpl oyee of the Western Coal Fields Ltd. and admittedly had
a conpany quarter at Banwari site. He al so had™ his own
house at Tilsara. He was living at Tilsara w th Laxam n Ba
whereas the conpany quarter at Banwari site was occupi ed by
Chandri ka Prasad (A 3- acquitted) who was said to be a
student. Indradeo Mshra (A-2) is having a son Anang M shra
(A-1) and two daughters, nanely, Bima and Kam a.. The famly
nmenbers of Indradeo Mshra did not approve the conduct of
their father who had kept a mistress and this gave'a rise to
frequent quarrels between Anang M shra(A-1) and Laxami n Bai
Anang M shra firnely believed that the conduct of his father
had brought disrepute to their famly as they bel onged to a
hi gher caste (Brahim whereas Laxamn Bai was a Panka
(Schedul ed Caste).
2. Three villages i.e. Banki Mongra, Banwari Bandhawar
Para and Tilsara are situated near the Western Coal Fields
Ltd.(for short 'WCF Ltd.’) having a police outpost at Bank
Mongra. Various |abour colonies existed in these villages
and around WCF Ltd.

3. It is alleged by the prosecution that Anang M shra (A-
1) on 15-7-1981 met his father at Tilsara and asked Laxam n
Bai to leave the house . Anang Mshra (A1) and his two

sisters, nanely, Bima and Kam a beat Laxam n Ba
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nercilessly and drove her out of the house. After | ocking
the house, they alongwith their father Indradeo Mshra (A-2)
left Tilsara.
4. On 16-7-1981, Indradeo Mshra (A-2) finding the | ock of
his house broken, |odged a report at Banki Mongra police
Qut post for house breaking and theft of some utensils. In
the FIR, nane of the suspected persons, viz., Hari Dass and
Sunder Dass(PW9), rea
(A-1) and Laxanmin Bai had gone. It was alleged by the
prosecution that Laxam n Bai was not seen alive thereafter.
5. Jait Ram (PW1), the maternal uncle of Laxanmin Bai wth
whom she was stayi ng asked Sunder Dass (PW9) to go and make
inquiries about her at Tilsara and Banwari. After coming to
know t hat she was not ~ found at both these places, Sunder
Dass (PW 9) lodge a missing report on 20-7-1981 at Bank
Mongra police outpost . On the very sane day, her dead body
was found towards the jungle side near Nala under Besaram
tree. On getting that i nformati on, constable Ml an Singh (PW
5) went to the spot for keeping a watch during the night and
on the followi ng day i.e. 21st July, 1981, ASlI J.P.Singh (PW
17), reached the spot and comenced the investigation. The
dead body was found in a very deconposed condition. After
the inquest on the dead body was held, it was sent to the
hospital for post mortem examnation. Dr. B.S. Narvaria (PW
18) conducted the /autopsy on 22-7-1981 and noted as nmany as
nine ante nortemincised injuries. He opined that the death
was caused due to excessive haenorrhage. After conpleting
the necessary investigation, a charge sheet was submitted
agai nst Anang Mshra (A1), Indradeo Mshra (A-2), and
Chandri ka (A-3) under Section 302 read with Section 34 of
the Indian Penal Code for conmtting the brother of Laxamn
Bai, were nentioned. The said conplaint was investigated by
HC Vi kram Si ngh (PW 12) who during the investigation alleged
to have recovered certain utensils from Laxanin Bai and
asked her to report to the outpost , Banki Mngra on 18-7-
1981. Accordingly, she went there wth her cousin Mhar
Dass (PW?2) and brother Sunder Dass(PW9). Ml an Singh
(PW5), a constable on duty took Laxam n Bai alongwith him
and produced her before the Magistrate at Korba on’ 18-7-
1981. She was then released on furnishing a personal bond
and in the sane evening she returned to Banki Mngra
alongwith Malan Singh (PW 5) where she net Sunder Dass (PW
9) at bus stand and expressed her desire to returnto the
village. At that tine, Indradeo Mshra (A-2) was also
wai ting at sone distance. Laxamin Bai then net her Advocate,
Mat hani, who had earlier got her rel ease on personal bound,
in a hotel near bus stand whomshe narrated the entire
story. She also expressed her desire to stay with |ndradeo
M shra (A-2) regardl ess of whether he would keep or kill her
Accordingly she then went to Indradeo Mshra (A-2) and
thereafter both of them proceeded towards the jungle side
enroute to the Labour Colony. Anang Mshra (A-1) and
Chandrika (A-3) were also then present at bus stand. Anang
Mshra (A-1) then asked Milan Singh (PW 5) as to  what
happened in the Court? After coming to know that she was
rel eased on furnishing a personal bond, he and Chandrika
proceeded in the sanme direction in which Indradeo M shra
mur der of Laxani n Bai
6. The appellant denied the accusation |evelled against
them and pleaded that they were innocent and have been
falsely inplicated in the present crinme. They prayed that
they be acquitted
7. The prosecution case entirely rested on the
circunstantial evidence. In order to prove the conplicity of
the accused, the prosecution relied upon vari ous
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circunstances and led oral and docunentary evidence in
support thereof. The star witnesses of the prosecution case
were Mal an Singh (PW5), Sonu Ram (PW6), Sunder Dass (PW9)
and Jait Ram (PW1).

8. The | earned Addl. Session Judge, Disapur (MP) on
apprai sal of oral and docunentary evidence on record held
that the prosecution had proved various vital circunstantia

evi dence. These proved circunstances were pointer to the
guilt of Anang Mshra (A-1) and Indradeo Mshra (A-2) of
conmitting the nmurder of Laxanmin Bai. The learned Tria

Judge accordingly convicted them under section 302/34 of the
I ndi an Penal Code and sentenced both of them to suffer
i mprisonment for life. However, the |earned Trial Judge gave
benefit of doubt to Chandrika Prasad (A-3) and acquitted
himof the said charge. Being aggrieved by the judgnent and
order of conviction passed by the trial court, both the
convi cted accused preferred an. appeal to the H gh Court of
Madhya Pradesh ~at Jabal pur Bench and the |earned Division
Bench vi de it s judgnent and order dated 25th April, 1987,
di sm ssed the sane and affirned the judgnent and order of
the trial court . It is ~against this judgnent and order
passed by the Hi gh Court |ndradeo Mshra (A-2) on obtaining
Special leave has filed Crimnal Appeal No. 632 of 1988
whereas Anang M shra has filed Crimnal. Appeal No. 761 of
1989 in this Court challenging the legality and correctness
of the judgnent and order passed by the Hi gh Court. Since
both these appeal s arise out of a conmon judgnment , they are
bei ng di sposed of by this judgment.

9. W have gone through the judgnments of the courts bel ow
and we regret to notice that they did not enunerate/set out
the circunstances alleged against the accused and the
evidence in support thereof |ed by the prosecution when it
was very much necessary in a case of circunstantia

evi dence. After going through the evidence on record, in our
opi nion, the follow ng circunstances would be relevant to
determne the conplicity of the appellants in the present
crine:-

1) Whet her Laxanmin Bai nmet with a homicidal death?

2) Laxamin Bai was staying wth Indradeo Mshra (A-2) at
Tilsara for the last three years as his nistress;

3) Mot i ve;

4) Laxam n Bai was | ast seen in the conpany of A-2;

5) Qpportunity to A1 and A-2 to conmmt the nmurder of
Laxam n Bai; and

6) Recovery of incrimnating articles i.e. blood stained
cl othes of A-1.

10. Coming to the first circunmstance, nanely,  unnatura

death of Laxamin Bai, at the outset, it may be stated that
it was not seriously disputed that Laxam n Bai died because
of several injuries sustained by her. Dead body of Laxam n

Bai was sent to the Prinmary Health Centre, Katghora, on 21-
7-1981. and Dr. B.S. Narwaria (PW 18) on 22nd July, 1981
performed the post nmortem exam nation. It was found in a
hi ghl y deconmposed condition. He noted as many as nine ante
nortem incised injuries on the dead body. Dr.Narvaria
testified that the death was caused due to excessive
haenmorrhage. It is thus clear that Laxamin Bai net with

a hom cidal death and according to the nedical expert, the
death in all probabilities was caused sonetine between 18
the and 20th July ,1981. Both the courts below, in our
opinion, rightly held that Laxamin Bai died a homcida
death due to ante norteminjuries sustai ned by her

11. To prove the second circunstance that Laxanmi n Bai was
staying with A-2 as his mistress at Tilsara, the prosecution
strongly relied wupon the evidence of Jait Ram (PW 1),
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mat er nal uncl e of t he deceased, Mohar
Dass (PW 2), Ram Prasad (PW8), Sunder Dass (PW9), brother
of the deceased and Chatur Dass (PW10). Jait Ram (PW1) had
stated that Laxanmin Bai was staying with Indradeo Mshra (A-
2) as his mistress since last three years at Tilsara. The
evi dence of Jait Ram (PW1) finds corroboration fromthe
evi dence of Mohar Dass (PW2), Ram Prasad (PW8), Sunder
Dass (PW 9), brother of the deceased and Chatur Dass (PW
10). Sunder Dass (PW 9) is the real brother of Laxami n Ba
whereas Jait Ram is the maternal wuncle. Both of them
testified that Laxamin Bai was staying with |Indradeo M shra
(A-2) as his mistress at Tilsara. Ram Prasad Pandey (PW 8)
was a teacher at Tilsara and an independent witness. He al so
supported the evidence of " Jait Ram (PW1) and Sunder Dass
(PW9). W, therefore, conclude that the prosecution has
proved this circunstance

12. The next circunstance is notive. To prove notive,
prosecution sought to rely upon the evidence of Jait Ram (PW
1), Mohar 'Dass (PW2), Ram Prasad (PW8), Sunder Dass (PW9)
and Chatur Dass (PW 10). These wtnesses testified that
Anang Mshra (A-1) and his two sisters did not approve of
the conduct of their father Indradeo Mshra (A-2) and there
used to be quarrels between them It was obvious that the
children did not approve of the conduct of their father
whi ch had brought 'disrepute to the fam |ly. Though both the
appel | ant have denied these facts but ~ we see no reason to
di sbelieve the prosecution evidence.~ W accordingly hold
that the relation between Anang M shra (A-1) and Laxanmi n Ba
were not cordial. Because of these strained relations, it
was al | eged and proved by the prosecution that on 16th July,
1981, Indradeo Mshra (A-2) —and Anang M shra(A-1) drove
Laxam n Bai out of their house at Tilsara “and locked the
same. This fact stands proved fromthe evidence of Jait Ram
(PW1), Sunder Dass (PW9) and Ram Parsad Pandey (PW8).
They have stated on oath that on 16th July ,1981, both the
appel l ants drove Laxamin Bai fromtheir house and gave her
sone utensils. Laxam n Bai thereafter came alongwith
utensils to the house of Jait ‘Ram (PW1). The evi dence of
these witnesses is quite consistent and both the ‘courts
bel ow conmitted no mistake in accepting this part” of the
prosecution story. We accordingly confirmthe said finding:
13. To supplenent the motive, the prosecution strongly
relied upon the fact of |odging the First I|Infornation Report
at Banki Mongra police station by Indradeo Mshra (A-2)
agai nst Laxamin Bai for house breaking and theft at his
house at Tilsara. As a consequence thereof Laxam n Bai was
required to attend the Court at Korba. There is intrinsic
docunentary evidence on record to indicate that! infact such
a report was |lodged by Indradeo Mshra (A-2).  During the
course of investigation on 17th July, 1981, sone utensils
were alleged to have been recovered from Laxani n Bai. and she
was asked to remain present on 18th July, 1981 in the court
of Judicial Magistrate at Korba. It also could not be
di sputed that on 18th July, 1981, Laxanmn Bai did renmain
present in the court of Judicial Magistrate, Korba and on
that date, she was released on bail wupon furnshing a
personal bond. Mdhar Dass (PW2) and Sunder Dass (PW 9)
stated that they also attended the court alongwi th Laxam n
Bai. In regard to this theft case, there is evidence on
record to show that Laxanmin Bai was interrogated; some
utensils were seized from her possession and she had to
appear before the Court at Korba. This appears to be a
strategy thought of by Anang Mshra(A-1) wth the active
assi stance of sone of the police official attached to Bank
Mongra police station. Anang Mshra(A-1) could do this
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because he hinself was serving in the police constabulary in
Madhya Pradesh and at the relevant tinme, he was posted as
constable in Police lines, Bilaspur. The prosecution story
inthis behalf has got considerable substance and the
conduct of Anang Mshra (A-1) was not free from doubt. From
the material on record , we find that this conplaint was
| odged by Indradeo Mshra (A-2) at the instance of Anang
M shra(A-1). There is also material on record to prove that
Anang M shra(A-1) and his tw sisters used to quarrel with
Laxamin Bai and were asking her to leave the house and
conpany of Indradeo Mshra (A-2). However, there is no
material on record to showthat |ndradeo Mshra (A-2) had
any quarrel with Laxam n Bai or had any notive to conmt her
nmurder. On the contrary, the evidence on record indicates
that Indradeo Mshra (A-2) was a w dower and was staying
with Laxamin Bai for the |last three years at Tilsara and had
a very soft corner for~ her as she served him in al
respects. \In view of ~ these circunstances we are of the
consi dered vi ew that the prosecution evidence on record does
not justify; a finding that Indradeo M shra (A-2) had any
notive to- commt the nurder of Laxanmin Bai. At the nost ,
the evidence on record woul d-indicate that Anang M shra (A-
1) had sone notive to see that his father and Laxam n Ba
did not stay together and she be driven out of the house.
But in the absence /'of any further evidence , it would not be
proper to hold that - he (A1) had a nmotive to do away with
Laxam n Bai.

14. The next circunstance strongly relied upon by the
prosecution is that Laxam n Bai was | ast seen in the conpany
of A-2. To prove this circunmstance, the prosecution saught
to draw support fromthe evidence of Mal an Singh (PW5). He
stated that he cane alongwith Laxanmin Bai to Banki Mongra
police station. Thereafter she net her Advocate, Mthani and
narrated the whole story to him At the same tinme, |ndradeo
M shra (A-2) was standing at sone distance. Sunder Dass (PW
9) who was then present asked Laxamin Bai to come al ongw th
himto village Tilsara. She, however, refused saying that
she woul d go alongwith I ndradeo Mshra(A-2), irrespective of
whet her he would keep or kill her. The wi tness then stated
that thereafter Indradeo Mshra (A-2) and Laxam n Bai went
along the road towards the jungle side which |leads to the
Banwari site. He them stated that Anang Mshra (A-1) and
Chandrika (A-3) who were standing in front of the police
chowki enquired about the court matter and thereafter went
towards jungl e side.

15. Sunder Dass (PW9) who is the brother of Laxam n Bai
stated that when he cane to police station, Banki Mongra, he
asked Laxamin Bai to conme alongwith himto Tilsara but she
refused and went alongwith I ndradeo M shra (A-2) towards the
jungle side. On 19th July, 1981, when he found that Laxam n
Bai did not conme to Tilsara, |odged a mssing report (Ex.17)
on 20th July, 1981.

16. W have very carefully gone through the evidence of
Mal an Singh (PW5) and Sunder Dass (PW9). However, their
conduct does not inspire confidence in us to accept it as
credible. Ml an Singh (PW 5) during cross-exam nation
adnmtted that after the death report of Laxanmi n Bai was made
on 20th July, 1981, under Section 174 of +the Code of
Crimnal Procedure, he did not tell the Investigating
Oficer that on 18th July, 1981, in the evening, Laxam n Ba
went to Banki Mongra bus stand al ongwith | ndradeo M shra (A-
2) and thereafter was followed by Anang Mshra (A1) and
Chandri ka (acquitted accused). Even on 21st July, 1981, he
did not nention these facts to the Investigating Oficer at
the place of occurence. He denied that he knew about the
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m ssing report |odged by Sunder Dass on 20th July, 1981. He
admtted that in his arrival report dated 18th July ,1981 he
did not mention therein that Laxanmi n Bai al so came al ongwith
himfrom Korba to Banki Mngra. The above mentioned vita

om ssions rendered his evidence wunreliable. Adnmttedly,
Anang Mshra (A1) was serving in the police constabul ary
and this fact, in our opinion, appears to be the reason why
this witness was not consistent in testifying the whole
truth.

17. Sunder Dass (PW9) is the brother of Laxam n Bai who
stated that when Laxamin Bai was produced before the
Magi strate at Korba, he was present there but did not give
any reason as to why he did not cone alongwith her to Bank

Mongra. This conduct of ~ Sunder Dass (PW9) appears to us a
strange one. In addition to this, if according to this
wi tness, he saw Laxanmi n Bai going alongwith Indradeo M shra
(A-2) towards thejungle side enroute to Banwari site and
finding that she did  not cone to Tilsara, ordinarily the
br ot her woul d have gone to Banwari site and found out her
wher eabout s But ~ he kept quiet until mssing report (Ex.17)
was | odged on 20th July, 1981. The report only recited that
his sister did not return home and upon enquiry from
I ndradeo M shra(A-2) he told himthat he did not know her
wher eabout. The next relevant witness on this circunstance
is Sonu Ram (PW 6) who clainmed to be the maternal uncle of
Laxamn Bai. He stated that in the nmonth of Ashaad on
Saturday, he cane to Tilsara from Sanipal to see his
children and agriculture fields where he net Ram Prasad and
Jait Ram at the house of his brother Sudh Ram Ram Prasad
told himthat Laxam n Bai was killed by sone one somewhere.
From Til sara, he cane at about 4.00 p:m to jungle side
where his sister was staying. He told Ram Prasad that he mnet
Laxamin Bai on this very Saturday when he was goi ng towards
Sanmi pal via jungle side at about 8.00 or 9.00 p.m He then
stated that Laxanmin Bai and Indradeor Mshra (A-2), ' Anang
M shra (A-1) and Chandrika met himnear a small pound and on
inquiry by Laxamn Bai, he told  her that he was going to
Sami pal. They also told himthat they were going to Tilsara
to leave Laxamin Bai at the house of her maternal 'uncle.
After about 20/25 days, when he went to Tilsara from
Samipal, Ram Prasad and Jait Ramtold himat Tilsara about
the murder of Laxamin Bai. He then went to the police chowki

to nake the report. He also stated that after neeting
Laxamn Bai, he did not know about her death for 20/25 days
till he returned to Tilsara. During the cross-exam nation he
admitted that he did not tell about his meeting with Laxanin
Bai to anyone else except Ram Prasad and Jait~ Ram His
evidence is again totally vague. H s statenent was recorded
by the police on 12th August, 1981. In this view of the
matter, we do not feel it safe to accept his evidence.

18. It is true that both the courts below accepted the
evi dence of Malan Singh (PW5), Sunder Dass (PW9)

and Sonu Ram (PW 6) being reliable one. But in our
consi dered vi ew, they have totally ignored the vita

om ssions which were brought on record by the defence. It
al so needs to nentioned that although Mal an Singh (PW5) was
guardi ng the dead body from 20th July, 1981

until it was sent for post nortem exam nation on 21st July ,
1981 to anybody. The evidence of these three w tnesses was
not consistent wth human conduct and if this evidence is
di scarded, then there is hardly any evidence on record to
prove that Laxamn Bai was last seen in the conmpany of
I ndradeo M shra (A-2) and after sonetinme Anang Mshra (A-1)
and Chandrika followed them It nay al so be stated that the
First |Information Report as regards the crine was | odged on
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21st July, 1981 by Jait Ram (PW1) who is the maternal uncle
Laxamin Bai. He stated that he got the information as

regards the wunnatural death of Laxam n Bai from Sunder Dass
(PW9). After going through the evidence of these witnesses,
in our opinion, it would not be safe to accept the sane and
hold that the prosecution had proved a vital circunstance,
nanely, that Laxamin Bai was |last seen in the conpany of
| ndradeo M shra (A-2).

19. As regards the next circuntance, nanely, that A-1 and
A-2 had an opportunity to commit the nurder of Laxanmin Ba
even it is assume that they had such an opportunity but the
prosecution has failed to connect this circunstance with the
present crine.

20. The prosecution also sought to rely upon the evidence
of recovery of certain articles (clothes) bel onging to Anang
Mshra (A-1). The evidence in this behalf is totally
unsati sfactory inasnuch as it was not proved by the
prosecution that these articles were seized after his
arrest, pursuant to a discloser statenent made by hi m under
Section 27 ~of the Evidence Act. The only one article,
nanel y, langot- was shown to have sone bl ood stains of which
the origin could not be detected. On this slander evidence
of blood stains on langot, it would not be correct to
connect Anang Mshra (A-1) with the present crimne.

21. It is wunfortunate that the murder of Laxamn Ba
remai ned undetected as the investigating agency did not take
proper care to carry out the _investigation. Various
| oophol es were left in the investigation and the present
case being a case of circunstantial evidence, nore care was
expected on the part  of the investigating agency. In these
circunstances, we have no alternative but to give the
benefit of doubt to the appellants and acquit them of the
charge of committing the nmurder of ~Laxami n Bai punishable
under Section 302/34 of the Indian Penal Code.

22. In the result, Crimnal Appeal ~No.632 of 1988 and
Crimnal Appeal No. 761 of 1989 are allowed. The inpugned
judgrment and order of convictioniand sentence passed by the
Hi gh Court is quashed and set aside and both the appellants
are given the benefit of doubt and acquitted. If the
appel l ants are on bail, they stand discharged from their
bai | bonds.




